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Ã. Àðó òþ íÿí 

Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà 

Ðåñïóáëèêè Àðìåíèÿ, 

äîêòîð þðèäè÷åñêèõ íàóê, ïðîôåññîð

Ñîвðåмåííыå­выçîвы­îбåспå÷åíèя
вåðõîвåíствà­кîíстèтуцèè

Óâà­æà­å­ìûå­ó÷àñò­íè­êè­Ìåæ­äó­íà­ðîä­íîé­êîí­ôå­ðåí­öèè!
Äà­ìû­è­ãîñ­ïî­äà!­
ß­è­ðàíь­øå­èìåë­âîç­ìîæ­íîñòь­êîíñ­òà­òè­ðî­âàòь­òîò­íå­îñ­-

ïî­ðè­ìûé­èñ­òî­ðè­÷åñ­êèé­ôàêò,­÷òî­Êà­çà­õñ­òàí­ñó­ìåë­èç­бå­æàть
кîíс­тè­ту­цè­îí­íî­гî­ ðî­мàí­тèç­мà­ è­ èäå­à­лèç­мà è­ èçá­ðàë
ïóòь­ ïîñ­ëå­äî­âà­òåëь­íîé­ êîíñ­òè­òó­öè­î­íà­ëè­çà­öèè­ îá­ùå­ñò­âåí­-
íûõ­îò­íî­øå­íèé­с­пðå­î­äî­лå­íè­åм­кîíô­лèк­тà­мåæ­äу­Êîíс­-
тè­ту­цè­åé­è­пðà­вî­вîé­сèс­тå­мîé­в­цå­лîм,­мåæ­äу­èс­тî­ðè­-
÷åс­кè­мè­è­сå­гîä­íяø­íè­мè­ðå­à­лè­я­мè.­

Ïðî­øåä­øèå­ ãî­äû­êîíñ­òè­òó­öè­îí­íî­ãî­ðàç­âè­òèÿ­äëÿ­Êà­çà­-
õñ­òà­íà­ñòà­ëè­ãî­äà­ìè­ñòà­áèëь­íî-ýô­ôåê­òèâ­íî­ãî­ýâî­ëþ­öè­îí­íî­-
ãî­ðàç­âè­òèÿ­è­óáå­äè­òåëь­íî­ïî­êà­çà­ëè,­÷òî­êà­çàõñòàíñ­êèé­êîíñ­-
òè­òó­öè­î­íà­ëèçì,­îñ­íî­âàí­íûé­íà­ïðî÷­íîé­îñ­íî­âå­сî­цè­î­куль­-
туð­íîé­сèс­тå­мы­цåí­íîс­тåé­кà­çà­õс­кî­гî­íà­ðî­äà,­â­ïîë­íîé
ìå­ðå­ ñî­îò­âå­ò­ñòâî­âàë­ èñ­òî­ðè­÷åñ­êè­ ñëî­æèâ­øèì­ñÿ­ ðå­à­ëè­ÿì­ â
îá­ùå­ñò­âå­è­ñòàë­ïðî÷­íîé­îñ­íî­âîé­ðàç­âè­òèÿ­ñòðà­íû.

Â­÷åì­çàê­ëþ­÷à­åò­ñÿ­îñ­íîâ­íàÿ­÷åð­òà­ñå­ãîä­íÿø­íå­ãî­êà­çà­õ-
ñ­òà­íñ­êî­ãî­êîíñ­òè­òó­öèîíà­ëèç­ìà.­

Ýòî,­â­ïåð­âóþ­î÷å­ðåäь,­ñòàâ­êà­íà­÷å­ëî­âå­÷åñ­êèé­êà­ïè­òàë,
÷òî­ äîëæ­íî­ ñòàòь­ îñ­íî­âîé­ ­ îáåñ­ïå­÷å­íèÿ­ êîí­êó­ðåí­òîñ­ïî­ñîá­-
íîñ­òè­Êà­çà­õñ­òà­íà.­Îä­íîé­èç­òà­êèõ­ïðåä­ïî­ñû­ëîê­ñòà­ëà­ðå­à­ëè­-
çà­öèÿ­ èäåè­ î­ âû­ñî­êî­îá­ðà­çî­âàí­íîé­ íà­öèè­ êàê­ íå­îá­õî­äè­ìîì
óñ­ëî­âèè­ïðîö­âå­òà­íèÿ­ñòðà­íû.­Ñå­ãîä­íÿ­óæå­òû­ñÿ­÷è­âû­ïó­ñê­íè­-

Àêòóàëьíûå­ïðîáëåìû­êîíñòèòóöèîííîãî­­ïðàâîñóäèÿ
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êîâ­ïðîã­ðàì­ìû­“Áî­ëà­øàê”­ðà­áî­òà­þò­íà­áëà­ãî­ñòðà­íû.­Îò­íî­-
øå­íèå­ê­äå­òÿì,­ìî­ëî­äå­æè,­ó÷å­áå,­ê­ðàç­âè­òèþ­íà­ó­êè­è­êóëь­òó­-
ðû,­ê­ðàç­ðå­øå­íèþ­ñî­öè­àëь­íûõ­ïðîá­ëåì,­ñîç­äà­íèþ­êîí­êó­ðåí­-
òîñ­ïî­ñîá­íîé­è­âû­ñî­êî­òåõ­íîëî­ãè­÷åñ­êîé­ýêî­íî­ìè­êè,­óñè­ëèÿ­è
âàæ­íåé­øèå­èíè­öè­à­òè­âû­Êà­çà­õñ­òà­íà­â­îá­ëàñ­òè­ãëî­áàëь­íûõ­èí­-
òåã­ðà­öè­îí­íûõ­ïðî­öåñ­ñîâ­ñôîð­ìè­ðî­âà­ëè­ óíè­êàëь­íóþ­àò­ìîñ­-
ôå­ðó­ñî­çè­äàíèÿ­è­òâîð­÷åñ­êî­ãî­âçëå­òà.­

Êà­çà­õñ­òàí­êà­÷å­ñò­âåí­íî­îò­ëè­÷à­åò­ïðåæ­äå­âñå­ãî­òî­îáñ­òî­ÿ­-
òåëь­ñòâî,­ ÷òî­íà­îñ­íî­âå­ ãëó­áî­êî­ïðî­äó­ìàí­íûõ­è­äàëь­íî­âèä­-
íûõ­ èíè­öè­à­òèâ­ Ïðå­çè­äåí­òà­ ñòðà­íû­ áû­ëè­ ñîç­äà­íû­ áî­ëåå
ïðî÷­íûå­ ýê­çî­ãåí­íûå­ è­ ýí­äî­ãåí­íûå­ ïðåä­ïî­ñûë­êè­ äëÿ­ öå­ëå­-
íàï­ðàâ­ëåí­íî­ãî,­ñòàáèëь­íî­ãî­è­äè­íà­ìè÷­íî­ãî­ðàç­âè­òèÿ,­ñî­öè­-
àëь­íîé­ìî­äåð­íè­çà­öèè­îá­ùå­ñò­âà,­ïðåâ­ðà­ùå­íèÿ­îñ­íî­âî­ïî­ëà­-
ãà­þ­ùèõ­êîíñ­òè­òó­öè­îí­íûõ­öåí­íîñ­òåé­è­ïðèí­öè­ïîâ­â­æè­âóþ­ðå­-
àëь­íîñòь.

Íå­ñîì­íåí­íî,­÷òî­âî­âñåõ­ïîñò­ñî­âå­òñ­êèõ­ãî­ñó­äà­ð­ñòâàõ,­çà­-
íè­ìà­þ­ùèõ­ ãðî­ìàä­íûå­ òåð­ðè­òî­ðèè­ åâ­ðà­çèéñ­êî­ãî­ ïðîñò­ðà­í­-
ñòâà,­çà­ïîñ­ëåä­íèå­äâàä­öàòь­ëåò­íà­êî­ïè­ëîñь­äîñ­òà­òî÷íî­îïû­-
òà­ äëÿ­ ïîä­âå­äå­íèÿ­ îï­ðå­äå­ëåí­íûõ­ èòî­ãîâ­ êîíñ­òè­òó­öè­îí­íî-
ïðà­âî­âî­ãî­ðàç­âè­òèÿ.­Äëÿ­íà­øèõ­ñòðàí­ïåð­âî­î÷å­ðåä­íîé­çà­äà­-
÷åé­îá­ùå­ñò­âåí­íîé­òðàíñ­ôîð­ìà­öèè­áû­ëî­è­îñòà­åò­ñÿ­óñ­òà­íîâ­-
ëå­íèå­ ïðî÷­íî­ãî­ êîíñ­òè­òó­öè­î­íà­ëèç­ìà­ è­ ãà­ðàí­òè­ðî­âà­íèå­ óñ­-
òîé­÷è­âîñ­òè­ êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âûõ­ ðàç­âè­òèé­ ñ­ ó÷å­òîì
öåí­íî­ñò­íî-ñèñ­òåì­íûõ­îñî­áåí­íîñ­òåé­êàæäîé­ñòðà­íû.­

Îä­íà­êî­åùå­íå­âåç­äå­óäà­åò­ñÿ­îáåñ­ïå­÷èòь­ñòà­áèëь­íûé­ïå­-
ðå­õîä­ê­íîâoìó­êîíñòè­òó­öè­îí­íî­ìó­ïðà­âî­ïî­ðÿä­êó.­ß­íå­èìåþ­â
âè­äó­òîëь­êî­èìåâ­øèå­ìåñ­òî­ïî­ëè­òè­÷åñ­êèå­êà­òàê­ëèç­ìû­è­ñî­-
öè­àëь­íî-ýêî­íî­ìè­÷åñ­êóþ­ íåñ­òà­áèëь­íîñòь.­ Âîï­ðîñ­ îò­íî­ñèò­ñÿ
ê­ãî­ñóäàðñòâåí­íî-ïðà­âî­âîé­ñèñ­òå­ìå­â­öå­ëîì.­

Íè­îäèí­êîíñ­òè­òó­öè­î­íà­ëèñò­íå­ñîì­íå­âà­åò­ñÿ­â­òîì,­÷òî
âî­âñåõ­ñâî­èõ­ïðî­ÿâ­ëå­íè­ÿõ­îñ­íî­âî­ïî­ëà­ãà­þ­ùèå­êîíñ­òè­òó­öè­-
îí­íûå­öåí­íîñ­òè­ñîñ­òàâ­ëÿ­þò­ñèñ­òåì­íóþ­öå­ëî­ñò­íîñòь­è­äå­-
ëà­þò­Êîíñ­òè­òó­öèþ­æè­âó­ùåé­ðå­àëь­íîñòьþ­òîëь­êî­òîã­äà,­êîã­-
äà­íà­ýòîé­öåí­íî­ñò­íî-ñèñ­òåì­íîé­îñ­íî­âå­áà­çè­ðó­åò­ñÿ­òàê­æå
âñÿ­ ïðà­âî­âàÿ­ ñèñ­òå­ìà,­ ïðà­âîï­ðè­ìå­íè­òåëь­íàÿ­ ïðàê­òè­êà,
âåñь­ êîìï­ëåêñ­ âçà­è­ìî­îò­íî­øå­íèé­ ÷å­ëî­âåê-ãî­ñó­äà­ð­ñòâî,
êîã­äà­ýòè­öåí­íîñ­òè­äëÿ­êàæ­äî­ãî­êîíê­ðåò­íî­ãî­èí­äè­âè­äó­óìà
â­ãà­ðàí­òè­ðî­âàí­íîé­ôîð­ìå­ñòà­íî­âÿò­ñÿ­äâè­æó­ùåé­ñè­ëîé­áû­-
òèÿ.
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Ëèøь­ïðèç­âà­íèå­Êîíñ­òè­òó­öèè­ê­æèç­íè,­óò­âå­ðæ­äå­íèå­öåí­-
íîñ­òåé­ êîíñ­òè­òó­öè­îí­íî-íîð­ìà­òèâ­íî­ãî­ õà­ðàê­òå­ðà­ â­ êà­÷å­ñò­âå
ïðà­âèë­ ðå­àëь­íîé­ æèç­íè­ ïîç­âî­ëÿò­ ãà­ðàí­òè­ðî­âàòь­ âåð­õî­âå­í­-
ñòâî­ïðà­âà­è­ñèñ­òåì­íóþ­ñòà­áèëь­íîñòь.­Äля­всåõ­стðàí,­áåç
èñê­ëþ­÷å­íèÿ,­ свåðõ­çà­äà­÷åé­ бы­лà­ è­ îс­тà­åт­ся­ гàð­мî­íè­çà­-
цèя­ðå­à­лèé­îб­ùå­ст­вåí­íîé­æèç­íè­ кîíстè­ту­цè­îí­íым­ðå­-
øå­íè­ям,­ îс­íî­вàí­íым­ íà­ îбåс­пå­÷å­íèè­ вåð­õî­вå­í­ствà
пðà­вà.

Ëþ­áàÿ­ äå­ôîð­ìà­öèÿ­ êîíñ­òè­òó­öè­î­íà­ëèç­ìà­ -­ ýòî­ èñ­êà­æå­-
íèå­îñ­íî­âî­ïî­ëà­ãà­þ­ùèõ­êîíñ­òè­òó­öè­îí­íûõ­öåí­íîñ­òåé­è­ïðèí­-
öè­ïîâ­â­îá­ùå­ñò­âå,­îò­õîä­îò­âñå­îá­ùå­ãî­ñîã­ëà­ñèÿ­â­îò­íî­øå­íèè
ñèñ­òå­ìû­ñî­öè­î­êóëь­òóð­íûõ­öåí­íîñ­òåé­îá­ùå­æè­òèÿ.

Ñ­ýòîé­òî÷­êè­çðå­íèÿ,­ñå­ãîä­íÿ­íå­îñ­ïî­ðè­ìûì­ÿâ­ëÿ­åò­ñÿ­òàê­-
æå­òîò­ôàêò,­÷òî­íå­òîëь­êî­äëÿ­ñòðàí­íî­âîé­äå­ìîê­ðà­òèè,­íî­è
äëÿ­ ìíî­ãèõ­ ñòðà­í­ ñòà­ðîé­ äå­ìîê­ðà­òèè­ êîíñòè­òó­öè­îí­íûé­ äå­-
ôè­öèò­ñòàë­òðå­âîæ­íîé­ñî­öè­àëь­íîé­áî­ëåçíьþ.­Õà­ðàê­òåð­íû­ìè
÷åð­òà­ìè­ñå­ãîä­íÿø­íåé­ñî­öè­àëь­íîé­ðå­àëь­íîñ­òè­â­ìè­ðå­ñòà­ëè:­

-­íèç­êèé­óðî­âåíь­êîíñ­òè­òó­öè­îí­íîé­êóëь­òó­ðû­è­êîíñ­òè­òó­-
öè­îí­íîé­ìî­ðà­ëè;­

-­äå­ôîð­ìè­ðî­âàí­íîå­âîñï­ðè­ÿ­òèå­êîíñ­òè­òó­öè­îí­íîé­àê­ñè­-
î­ëî­ãèè;­

-­ àí­òà­ãî­íèçì­ ìåæ­äó­ Êîíñ­òè­òó­öè­åé­ è­ ñî­öè­àëь­íîé
äåéñòâè­òåëь­íîñòьþ.

Âñå­îá­ùàÿ­ äåê­ëà­ðà­öèÿ­ ïðàâ­ ÷å­ëî­âå­êà­ êîíñ­òà­òè­ðó­åò,­ ÷òî
“ïðèç­íà­íèå­äîñ­òî­è­í­ñòâà,­ïðè­ñó­ùå­ãî­âñåì­÷ëå­íàì­÷å­ëî­âå­÷åñ­-
êîé­ñåìьè,­è­ðàâ­íûõ­è­íå­îòú­åì­ëå­ìûõ­èõ­ïðàâ­ÿâ­ëÿ­åò­ñÿ­îñ­íî­-
âîé­ñâî­áî­äû,­ñïðà­âåä­ëè­âîñ­òè­è­âñå­îá­ùå­ãî­ìè­ðà.”­Ïîä­÷åð­êè­-
âà­åò­ñÿ­òàê­æå,­÷òî­“âñå­ëþ­äè­ðîæ­äà­þò­ñÿ­ñâî­áîä­íû­ìè­è­ðàâ­íû­-
ìè­â­ñâî­åì­äîñ­òî­è­í­ñòâå­è­ïðà­âàõ.”­ ×å­лî­вå­÷åс­кîå­äîс­тî­è­í­-
ствî­ яв­ляeтся­ выс­øåé,­ сà­мî­äîс­тà­тî÷­íîé­ цåí­íîстью è
ïðåäñ­òàâ­ëÿ­åò­ñî­ðàçìåð­íûå­òðå­áî­âà­íèÿ­ê­ïðî­ÿâ­ëå­íèþ­ñî­îò­-
âå­ò­ñòâó­þ­ùå­ãî­ îá­ùå­ñò­âåí­íî­ãî­ ãó­ìà­íèç­ìà­ è­ ìî­ðà­ëè.­ Ãó­ìàí­-
íàÿ­ïðà­âî­âàÿ­ñèñ­òå­ìà­ïðåä­ïî­ëà­ãà­åò­íå­òîëь­êî­íà­ëè­÷èå­íå­îá­-
õî­äè­ìûõ­ñóáú­åê­òèâ­íûõ­ìî­ðàëь­íûõ­êà­÷åñòâ­ó­îò­äåëь­íûõ­÷ëå­-
íîâ­îá­ùå­ñò­âà.­Ãëàâ­íîå­-­ýòî­íà­ëè­÷èå­àäåê­âàò­íîé­îá­ùå­ñò­âåí­-
íîé­ñðå­äû­äëÿ­èõ­ïðî­ÿâ­ëå­íèÿ,­ôîð­ìè­ðî­âà­íèå­òà­êèõ­ïðåä­ïî­-
ñû­ëîê,­êîã­äà­êàæ­äûé­÷å­ëî­âåê,­âëàñòь­è­îá­ùå­ñò­âî­â­öå­ëîì­áó­-
äóò­èìåòь­îäè­íà­êî­âûå­àê­ñè­î­ëî­ãè­÷åñ­êèå­îðè­åí­òè­ðû,­áà­çè­ðó­-
þ­ùè­å­ñÿ­íà­ïðèí­öè­ïå­âåð­õî­âå­í­ñòâà­ïðà­âà.­
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Êîíñ­òè­òó­öèÿ­â­ðå­àëь­íîé­æèç­íè­äîëæ­íà­ñòàòь­âîï­ëî­ùå­íè­-
åì­ îá­ùå­ñò­âåí­íî­ãî­ ñîã­ëà­ñèÿ­ èìåí­íî­ âîê­ðóã­ òåõ­ ôóí­äà­ìåí­-
òàëь­íûõ­öåí­íîñ­òåé,­êî­òî­ðûå­â­óñ­ëî­âè­ÿõ­êîíêðåò­íîé­ñî­öè­àëь­-
íîé­ ðå­àëь­íîñ­òè­ ÿâ­ëÿ­þò­ñÿ­ ìî­ðàëь­íîé­ îñ­íî­âîé­ è­ ñóù­íîñòьþ
ñî­öè­àëь­íî­ãî­ïî­âå­äå­íèÿ­÷å­ëî­âå­êà,­à­òàê­æå­îñ­íîâ­íîé­õà­ðàê­òå­-
ðèñ­òè­êîé­ îá­ùå­ñò­âåí­íî­ãî­ ïî­âå­äå­íèÿ­ âëàñ­òåé­ /ïî­ îï­ðå­äå­ëå­-
íèþ­Êàí­òà,­ÿâ­ëÿ­þò­ñÿ­âíóò­ðåí­íèì­ìî­ðàëь­íûì­çà­êî­íîì­èõ­ñó­-
ùåñòâî­âà­íèÿ/.­

Èñ­òî­ðèÿ­êîíñ­òè­òó­öè­îí­íî­ãî­ðàç­âè­òèÿ­ñà­ìà­ïî­ñå­áå­ÿâ­ëÿ­-
åò­ñÿ­èñ­òî­ðè­åé­ ñà­ìî­ïîçíà­íèÿ­ ñî­öè­ó­ìà,­èс­тî­ðè­åé­îсîç­íàí­-
íî­гî­бы­тèя,­îс­мыс­лåí­íî­гî­сî­су­ùå­ст­вî­вà­íèя­­вî­вðå­мå­-
íè.

Èìå­þò­ òû­ñÿ­÷å­ëåò­íþþ­ èñ­òî­ðèþ­ è­ ïðè­íàä­ëå­æàò­ îò­öó
Àôèíñ­êîé­äå­ìîê­ðà­òèè­-­Ñî­ëî­íó­òå­êðû­ëà­òûå­ñëî­âà,­÷òî­Êîíñ­-
òè­òó­öèè­äîëæ­íû­èç­ëà­ãàòь­ñÿ­ñ­ó÷å­òîì­òî­ãî,­äëÿ­êà­êî­ãî­íà­ðî­äà
è­äëÿ­ êà­êî­ãî­ âðå­ìå­íè­îíè­ïðåä­íàç­íà­÷å­íû:­ ­ íà­ðîä­ ñî­ ñâî­èì
öåí­íî­ñò­íûì­âîñï­ðè­ÿ­òè­åì,­âðå­ìÿ­ -­ñ­ó÷å­òîì­óðîâ­íÿ­ ­åãî­îñ­-
ìûñ­ëå­íèÿ.­

Êà­êî­âà­â­ýòîì­ïëà­íå­ðå­àëь­íàÿ­ñè­òó­à­öèÿ­êîíñ­òè­òó­öè­îí­íîé
äåéñòâè­òåëь­íîñ­òè­ â­ íà­øèõ­ ñòðà­íàõ.­ Àíà­ëèç­ ïî­êà­çû­âà­åò,­ ÷òî
îñî­áåí­íî­â­ñòðà­íàõ­íî­âîé­äå­ìîê­ðà­òèè­èìå­åò­ìåñ­òî­ïîä­÷å­ðê­-
íó­òûé­êðè­çèñ­êîíñ­òè­òó­öè­î­íà­ëèç­ìà,­íèç­êèé­óðî­âåíь­êîíñ­òè­òó­-
öè­îí­íîé­è­ïî­ëè­òè­÷åñ­êîé­ýòè­êè,­äå­ôîð­ìè­ðî­âàí­íîñòь­ïðî­öåñ­-
ñîâ­êîíñ­òè­òó­öè­îí­íî­ãî­ðàç­âè­òèÿ.

Õà­ðàê­òåð­íû­ìè­ ÷åð­òà­ìè­ ñî­öè­àëь­íîé­ äåéñòâè­òåëь­íîñ­òè
ñòà­ëè:

-­âû­ñî­êèé­óðî­âåíь­êîð­ðóï­öèè;
-­îá­ùàÿ­àïà­òèÿ­è­íå­äî­âîëь­ñòâî;
-­íèç­êèé­óðî­âåíь­ïî­ëè­òè­÷åñ­êîé­è­èç­áè­ðà­òåëь­íîé­êóëь­òó­-
ðû;

-­íå­äîñ­òà­òî÷­íûé­óðî­âåíь­îòê­ðû­òîñ­òè­âëàñ­òåé;
-­îò­ñó­ò­ñòâèå­ñèñ­òåì­íîñ­òè­è­ãà­ðàí­òè­ðî­âàí­íîñ­òè­â­îáåñ­-
ïå­÷å­íèè­è­çà­ùè­òå­ïðàâ­÷å­ëî­âå­êà;

-­íå­äî­âå­ðèå­ñî­ñòî­ðî­íû­ãðàæ­äàí­ê­ñó­äåá­íîé­ñèñ­òå­ìå­è
äð.

Ìû­ è­ íà­øè­ êîë­ëå­ãè­ î÷åíь­ ÷àñ­òî­ â­ ðàç­ëè÷­íûõ­ ìåæ­äó­íà­-
ðîä­íûõ­ ôî­ðó­ìàõ,­ îñî­áåí­íî­ ïîñ­âÿ­ùåí­íûõ­ òîð­æå­ñò­âåí­íûì
ìå­ðîï­ðè­ÿ­òè­ÿì,­ñ­ãîð­äîñòьþ­ïðåäñ­òàâ­ëÿ­åì­äîñ­òè­æå­íèÿ­â­îá­-
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ëàñ­òè­îáåñ­ïå­÷å­íèÿ­âåð­õî­âå­í­ñòâà­Êîíñ­òè­òó­öèè­â­íà­øèõ­ñòðà­-
íàõ.­ß­õî­÷ó­ñå­ãîä­íÿ­íà­ðó­øèòь­ýòó­äîá­ðóþ­òðà­äè­öèþ­è­íà­ïðè­-
ìå­ðå­äîá­ðî­ñî­âå­ñò­íî­ãî­âðà­÷à,­êî­òî­ðûé­ñ÷è­òà­åò,­÷òî­ãà­ðàí­òîì
ïðà­âèëь­íî­ãî­ëå­÷å­íèÿ­ÿâ­ëÿ­åò­ñÿ­ðà­çóì­íàÿ­äè­àã­íîñ­òè­êà,­ïðåäñ­-
òà­âèòь­ Âàì­ íå­ î÷åíь­ ïðè­ÿò­íóþ­ ñòî­ðî­íó­ êîíñ­òè­òó­öè­îí­íîé
äåéñòâè­òåëь­íîñ­òè­â­íà­øèõ­ñòðà­íàõ.

Äëÿ­àíà­ëè­çà­ÿ­õî­÷ó­îá­ðà­òèòь­ñÿ­ê­ðàñ­÷å­òàì­Ìåæ­äó­íà­ðîä­-
íîé­ïðîã­ðàì­ìû­þñ­òè­öèè­­ïî­îï­ðå­äå­ëå­íèþ­èí­äåê­ñà­âåð­õî­âå­í­-
ñòâà­ ïðà­âà.­Ìíî­ãèå­ìîè­ êîë­ëå­ãè­ çíà­þò,­ ÷òî­ â­ìî­èõ­ íà­ó÷­íûõ
ðà­áî­òàõ­ÿ­ïðåä­ëà­ãàë­ñâîþ­ìå­òî­äè­êó­äëÿ­òà­êî­ãî­àíà­ëè­çà.­Îä­-
íà­êî­ñðàâ­íè­òåëь­íûé­àíà­ëèç­êîíê­ðåò­íûõ­ðå­çóëь­òà­òîâ­ïî­êà­çû­-
âà­åò,­÷òî­íå­òîëь­êî­äëÿ­êî­ëè­÷å­ñò­âåí­íîé,­íî­è­äëÿ­êà­÷å­ñò­âåí­-
íîé­îöåí­êè­ñè­òó­à­öèè­ìîæ­íî­òàê­æå­âçÿòь­çà­îñ­íî­âó­îá­ùå­äîñ­-
òóï­íûå­ ðå­çóëь­òà­òû­ îöåí­êè­ èí­äåê­ñà­ âåð­õî­âå­í­ñòâà­ ïðà­âà­ íà
2015­ãîä.

Ïîñ­òà­ðà­þñь­ ïðåäñ­òà­âèòь­ Âàì­ òîëь­êî­ íå­êî­òî­ðûå­ îáîá­-
ùåí­íûå­ðå­çóëь­òà­òû.

Âî-ïåð­âûõ,­èñ­ñëå­äî­âà­íèå­îõ­âà­òû­âà­åò­102­ñòðà­íû;
Âòî­ðîå,­ äëÿ­ âû­ÿâ­ëå­íèÿ­ îá­ùåé­ êàð­òè­íû­ îöåí­êè­ óðîâ­íÿ

âåð­õî­âå­í­ñòâà­ïðà­âà­ó÷è­òû­âà­ëèñь­535­ïî­êà­çà­òå­ëåé.
Òðåòьå,­âñå­ýòè­ïî­êà­çà­òå­ëè­áû­ëè­ñãðóï­ïè­ðî­âà­íû­ïî­ñëå­-

äó­þ­ùèì­âîñь­ìè­ãðóï­ïàì:
-­­óðî­âåíь­ðàç­äå­ëå­íèÿ­âëàñ­òåé;
- óðî­âåíь­êîð­ðóï­öèè;
- çà­ùè­òà­îñ­íîâ­íûõ­ïðàâ;
- îòê­ðû­òîñòь­óï­ðàâ­ëå­íèÿ;
- óðî­âåíь­áå­çî­ïàñ­íîñ­òè;
- ïðà­âîï­ðè­ìå­íè­òåëь­íàÿ­ïðàê­òè­êà;
- óãî­ëîâ­íîå­ïðà­âî­ñó­äèå;
- ãðàæ­äà­íñ­êîå­ïðà­âî­ñó­äèå.
Ïðåäñ­òà­âèì­ êðàò­êèé­ ñðàâ­íè­òåëь­íûé­ àíà­ëèç­ íå­êî­òî­ðûõ

èç­ïðè­âå­äåí­íûõ­ïà­ðà­ìåò­ðîâ.
Íà­îñ­íî­âå­ïðî­âå­äåí­íî­ãî­èñ­ñëå­äî­âà­íèÿ­â­ýòîì­ãî­äó­îáîá­-

ùà­þ­ùèé­ èí­äåêñ­ âåð­õî­âå­í­ñòâà­ ïðà­âà­ èìåë­ ñà­ìûé­ âû­ñî­êèé
óðî­âåíь­â­ñêàí­äè­íà­âñ­êèõ­ñòðà­íàõ­-­85-87%.­

Â­ÑØÀ­äàí­íûé­èí­äåêñ­ñîñ­òàâ­ëÿ­åò­73­ïðî­öåí­òà­è­ñòðà­íà
íà­õî­äèò­ñÿ­ íà­ 19-îì­ ìåñ­òå.­ Êà­çà­õñ­òàí­ íà­õî­äèò­ñÿ­ íà­ 65-îì
ìåñ­òå­ñðå­äè­102­ñòðàí,­à­èí­äåêñ­âåð­õî­âå­í­ñòâà­ïðà­âà­îöå­íè­-
âà­åò­ñÿ­íà­50­ïðî­öåí­òîâ.­Â­Ðîñ­ñèéñ­êîé­Ôå­äå­ðà­öèè­ýòè­ïî­êà­-
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çà­òå­ëè,­ ñî­îò­âå­ò­ñòâåí­íî,­ ñîñ­òàâ­ëÿ­þò­ -­75-îå­ìåñ­òî­è­47%,­â
Êûð­ãû­çñ­òà­íå­-­74-îå­ìåñ­òî­è­47%,­â­Óç­áå­êèñ­òà­íå­-­81-îå­ìåñ­-
òî­è­46%.­

Íå­îá­õî­äè­ìî­èìåòь­â­âè­äó,­÷òî­50­ïðî­öåí­òîâ­è­íè­æå­ñ÷è­-
òà­þò­ñÿ­íå­ó­äîâ­ëåò­âîðè­òåëь­íû­ìè­ðå­çóëь­òà­òà­ìè.­

Êà­êàÿ­ êàð­òè­íà­ ñëî­æè­ëàñь­ â­ îò­íî­øå­íèè­ êîð­ðóï­öèè?­ Èç
102­ñòðàí­â­57­ñòðà­íàõ­ñèòó­à­öèÿ­îöå­íè­âà­åò­ñÿ­íå­ó­äîâ­ëåò­âî­-
ðè­òåëь­íî,­òî­åñòь­óðî­âåíь­êîð­ðóï­öèè­ïðå­âû­øà­åò­50­ïðî­öåí­-
òîâ.

Ñà­ìàÿ­áëà­ãî­ïî­ëó÷­íàÿ­ñè­òó­à­öèÿ­â­Äà­íèè,­Íîð­âå­ãèè,­Øâå­-
öèè,­Ôèí­ëÿí­äèè­è­Ñèí­ãà­ïó­ðå,­ãäå­óðî­âåíь­êîð­ðóï­öèè­ñîñ­òàâ­-
ëÿ­åò­4-10­ïðî­öåí­òîâ.

Â­ ÑØÀ­ óðî­âåíь­ êîð­ðóï­öèè­ ñîñ­òàâ­ëÿ­åò­ 25­ ïðî­öåí­òîâ,­ â
Êà­çà­õñ­òà­íå­-­55%­/58-îå­ìåñ­òî/,­â­Ðîñ­ñèéñ­êîé­Ôå­äå­ðà­öèè­-
56%­ /60-îå­ ìåñ­òî/,­ â­ Óç­áå­êèñ­òà­íå­ -­ 65%­ /81-îå­ ìåñ­òî/,­ â
Êûð­ãû­çñ­òà­íå­-­70%­/90-îå­ìåñ­òî/.

Íà­îñ­íî­âå­êà­êèõ­èí­äè­êà­òî­ðîâ­âû­ÿâ­ëÿ­åò­ñÿ­òà­êàÿ­êàð­òè­íà?
Îíà­îï­ðå­äå­ëÿ­åò­ñÿ­ñ­ó÷å­òîì­68­ïà­ðà­ìåò­ðîâ,­êî­òî­ðûå­ñãðóï­ïè­-
ðî­âà­íû­ â­ ÷å­òû­ðå­ îáîá­ùåí­íûå­ ãðóï­ïû­ îòíîñèòåëьíî­ òîãî,
íàñ­êîëь­êî­äîëæ­íî­ñò­íûå­ëè­öà­èñ­ïîëь­çó­þò­ñâîè­ôóíê­öèè­äëÿ
ïî­ëó­÷å­íèÿ­ëè÷­íîé­âû­ãî­äû:

- â­èñ­ïîë­íè­òåëь­íîé­âëàñ­òè;
- â­ñó­äåá­íîé­ñèñ­òå­ìå;
- â­àð­ìèè­è­ïî­ëè­öèè;
- â­çà­êî­íî­äà­òåëь­íîé­âëàñ­òè.­
Ïðåäñ­òàâ­ëåí­íàÿ­êàð­òè­íà­ñâè­äå­òåëь­ñòâó­åò­î­ñî­öè­àëь­íîì

ìå­òàñ­òà­çå­â­ìè­ðî­âîì­ìàñø­òà­áå,­÷òî­ñâè­äå­òåëь­ñòâó­åò­òàê­æå­î
äå­ôîð­ìè­ðî­âàí­íîñ­òè­êîíñ­òè­òó­öè­îí­íûõ­öåí­íîñ­òåé­â­ðå­àëь­íîé
æèç­íè.­­

Ïðè­âå­äåì­òàê­æå­íå­êî­òî­ðûå­äðó­ãèå­îáîá­ùå­íèÿ.
Íàï­ðè­ìåð,­ïî­óðîâ­íþ­çà­ùè­òû­ïðàâ­÷å­ëî­âå­êà­­ñà­ìàÿ­áëà­-

ãî­ïî­ëó÷­íàÿ­ ñè­òó­à­öèÿ­ â­ Ôèí­ëÿí­äèè,­ Äà­íèè,­ Íîð­âå­ãèè,­Øâå­-
öèè,­à­òàê­æå­â­Àâñòðèè­-­87-91­ïðî­öåíò.­

ÑØÀ­ñðå­äè­102­ñòðàí­çà­íè­ìà­åò­26-îå­ìåñ­òî,­ à­ óðî­âåíь
çà­ùè­òû­ ïðàâ­ ÷å­ëî­âå­êà­ îöå­íè­âà­åò­ñÿ­ íà­ 73­ ïðî­öåí­òà.­ Êà­çà­õ-
ñ­òàí,­ñî­îò­âå­ò­ñòâåí­íî­-­84-îå­ìåñ­òî,­46%;­Ðîñ­ñèéñ­êàÿ­Ôå­äå­-
ðà­öèÿ­ -­ 80-îå­ìåñ­òî,­ 47%;­Êûð­ãû­çñ­òàí­ -­ 70-îå­ìåñ­òî,­ 51%;
Óç­áå­êèñ­òàí­-­91-îå­ìåñ­òî,­41%.

Êà­êî­âà­ êàð­òè­íà­ â­ ­ îá­ëàñ­òè­ óãî­ëîâ­íîé­þñ­òè­öèè?­ ­ Ñà­ìàÿ
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áëà­ãî­ïî­ëó÷­íàÿ­ ñè­òó­à­öèÿ­ â­ Ôèí­ëÿí­äèè,­ Äà­íèè,­ Ñèí­ãà­ïó­ðå,
Íîð­âå­ãèè­è­Àâñòðèè­-­82-85%.­­

ÑØÀ­íà­õî­äèò­ñÿ­íà­23-ì­ìåñ­òå­-­64%;
Êà­çà­õñ­òàí­çà­íè­ìà­åò­58-îå­ìåñ­òî­-­42%;
Ðîñ­ñèéñ­êàÿ­Ôå­äå­ðà­öèÿ­-­74-îå­ìåñ­òî,­36%;
Êûð­ãû­çñ­òàí­-­84-îå­ìåñ­òî,­34%,
Óç­áå­êèñ­òàí­-­49-îå­ìåñ­òî,­44%.
Íå­òîëь­êî­ïðè­âå­äåí­íûå­öèô­ðû,­íî­è­ðå­çóëь­òà­òû­íå­êî­òî­-

ðûõ­äðó­ãèõ­èñ­ñëå­äî­âà­íèé­óáå­äè­òåëь­íî­ïî­êà­çû­âà­þò,­÷òî­ñîâ­-
ðå­ìåí­íûå­ âû­çî­âû­ ðå­àëь­íî­ãî­ îáåñ­ïå­÷å­íèÿ­ âåð­õî­âå­í­ñòâà
Êîíñ­òè­òó­öèè­è­óñ­òà­íîâ­ëå­íèÿ­ïîä­ëèí­íî­ãî­êîíñ­òè­òó­öè­î­íà­ëèç­-
ìà­â­íà­øèõ­ñòðà­íàõ­îáóñ­ëîâ­ëå­íû­èìåí­íî­íèç­êèì­óðîâ­íåì­ðå­-
à­ëè­çà­öèè­ïðèí­öè­ïà­âåð­õî­âå­í­ñòâà­ïðà­âà,­÷òî­â­ñâîþ­î÷å­ðåäь
îï­ðå­äå­ëÿ­åò­õà­ðàê­òåð­íå­îò­ëîæ­íûõ­­êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âûõ
è­èíñ­òè­òó­öè­î­íàëь­íûõ­ðå­øå­íèé,­÷òî­áû:

1) ïðèí­öèï­âåð­õî­âå­í­ñòâà­ïðà­âà­ñòàë­îñ­íî­âîé­ñî­öè­àëь­-
íî­ãî­ïî­âå­äå­íèÿ­êàæ­äî­ãî­÷å­ëî­âå­êà;

2) ïî­ëè­òè­÷åñ­êîå­ ïî­âå­äå­íèå­ ïî­ëè­òè­÷åñ­êèõ­ èíñ­òè­òó­òîâ
òàê­æå­áà­çè­ðî­âà­ëîñь­íà­ïðèíöè­ïå­âåð­õî­âå­í­ñòâà­ïðàâ;

3) ïðèí­öèï­âåð­õî­âå­í­ñòâà­ïðà­âà­îï­ðå­äå­ëÿë­õà­ðàê­òåð­è
ñî­äåð­æà­íèå­îá­ùå­ñò­âåí­íî­ãî­­ïî­âå­äå­íèÿ­âëàñ­òåé.­­­

Òîëь­êî­òà­êèì­ïó­òåì­ìîæ­íî­â­ðå­àëь­íîñ­òè­îáåñ­ïå­÷èòь­âåð­-
õî­âå­í­ñòâî­êîíñ­òè­òó­öèè­è­óñ­òà­íî­âèòь­ïîä­ëèí­íûé­êîíñ­òè­òó­öè­-
î­íà­ëèçì­â­íà­øèõ­ñòðà­íàõ.­

Ïîç­âîëь­òå­åùå­ðàç­ïîçä­ðà­âèòь­íà­ðîä­Êà­çà­õñ­òà­íà­ñ­Äíåì
Êîíñ­òè­òó­öèè­è­­ïî­æå­ëàòь­íî­âûõ­è­íî­âûõ­óñ­ïå­õîâ­â­ïðå­î­äî­ëå­-
íèè­ñîâ­ðå­ìåí­íûõ­âû­çî­âîâ­îá­ùå­ñò­âåí­íîé­òðàíñôîð­ìà­öèè.

Áëà­ãî­äà­ðþ­çà­âíè­ìà­íèå.

Àêòóàëьíûå­ïðîáëåìû­êîíñòèòóöèîííîãî­­ïðàâîñóäèÿ



DRAFT­
COMPILATION

OF­VENICE­COMMISSION­OPINIONS,­
REPORTS­AND­STUDIES

ON­CONSTITUTIONAL­JUSTICE

1  Introduction
The­ “Compilation of Venice Commission opinions, reports

and studies on constitutional justice” brings­together­extracts­of
opinions,­reports­and­studies­on­constitutional­justice­adopted­by
the­Venice­Commission­with­the­aim­of­providing­an­overview­of­its
doctrine­on­this­topic.

The­Compilation­ should­ serve­ as­ a­ source­ of­ reference­ for
drafters­of­constitutions­and­ legislation­on­constitutional­courts,
for­researchers­as­well­as­for­Venice­Commission­members,­who
are­requested­to­prepare­comments­and­opinions­on­such­texts.

It­is­structured­in­a­thematic­manner­to­facilitate­the­access­to
topics­dealt­with­by­the­Venice­Commission­over­the­years.

The­Compilation­was­ first­ published­ in­ 2006­ under­ the­ title
“Vademecum on­Constitutional­Justice”­(CDL-JU(2006)029).­It­is
updated­on­a­regular­basis­with­extracts­of­newly­adopted­opin-
ions,­reports­and­studies­by­the­Venice­Commission.

Each­ opinion adopted­ by­ the­ Venice­ Commission­ that­ is
referred­ to­ in­ this­Compilation­ relates­ to­a­specific­country.­Any
recommendation­made­should­ therefore­be­seen­ in­ the­specific
constitutional­ context­ of­ the­ country­ for­ which­ the­ opinion­ was
adopted.

Each­ report and study adopted­ by­ the­ Venice­Commission
that­ is­referred­to­in­this­Compilation­seeks­to­present­a­general
standard­ for­ all­ member­ and­ observer­ states­ of­ the­ Venice
Commission.­Recommendations­made­in­its­reports­and­studies
will­therefore­be­of­a­more­general­nature.­Nevertheless,­it­should
be­noted­that­they­may­focus­on­specialised­constitutional­review
systems­and­certain­recommendations­made­are­applicable­only
to­those­systems.
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The­brief­extracts­of­all­opinions, reports and­studies found­in
this­Compilation­must­be­seen­in­the­specific­context­of­the­wider
text­in­which­they­were­adopted­by­the­Venice­Commission.­Each
citation­therefore­has­a­reference­that­leads­to­its­exact­position
(paragraph­number,­page­number­for­older­opinions)­in­the­text­in
which­it­was­adopted,­which­enables­the­reader­to­place­it­within
its­specific­context.

The­ Venice­Commission’s­ position­may­ change­ or­ develop
over­time­as­new­opinions,­reports­and­studies­are­adopted­and
on­ the­ basis­ of­ experience­ accumulated.­ In­ order­ to­ gain­ a­ full
understanding­of­the­Commission’s­position­on­a­particular­issue,
it­is­useful­to­read­the­complete­chapter­in­the­Compilation­on­the
relevant­theme­you­are­interested­in.

If­ you­believe­ that­ a­ citation­ is­missing,­ is­ superfluous­or­ is
filed­under­a­wrong­heading,­please­inform­the­Secretariat­of­the
Venice­ Commission­ at­ the­ following­ e-mail­ address:
venice@coe.int.

2  Type of constitutional court
“(...)­This­chapter­sets­up­a­permanent­constitutional­court.

This­ fully­ corresponds­ to­ the­ prevailing­ practice­ in­ the­ new
democracies­to­protect­the­constitutionality­of­the­new­legal­order
by­a­specific,­permanent­and­independent­judicial­body­and­can
only­be­welcomed.­(...)”

CDL-INF (1997)002 Opinion­on­the­Constitution­of­Ukraine,
p.10.

“The­ separation­ between­Constitutional­ Court­ and­ the­ ordi-
nary­judiciary­probably­represents­the­most­widespread­model­in
Europe.­On­the­other­hand,­a­court­exercising­a­power­of­constitu-
tional­ review­ might­ be­ considered­ a­ part­ of­ the­ judiciary­ even
though­it­may­have­a­power­of­review­over­other­courts.­However,
this­ seems­ to­ be­ primarily­ a­ dogmatic­ question­ of­ classification
rather­ than­ having­ a­ practical­ effect­ provided­ that­ the
Constitutional­Court­ receives­ the­ fundamental­guarantees­ for­ its
independence­and­respect­for­its­authority­which­should­be­afford-
ed­to­the­highest­judicial­organ.­In­this­respect­it­is­to­be­welcomed
that­the­revised­draft­speaks­about­judges­rather­than­‘members’
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of­the­Constitutional­Court­as­was­the­case­ in­the­previous­draft.
This­could­be­further­underlined­by­adding­a­clause­to­Article­88.2
referring­to­the­‘judicial­function’­of­the­Constitutional­Court.”

CDL-AD(2005)005 Opinion­ on­ Draft­ Constitutional
Amendments­ relating­ to­ the­ Reform­ of­ the­ Judiciary­ in
Georgia,­paragraph14.

“However,­ the­ establishment­ of­ a­ Constitutional­ Court­ is­ a
catalyst­in­a­society­in­transition­to­democracy,­the­protection­of
human­rights­and­the­rule­of­law.­In­addition­to­protecting­the­indi-
vidual­rights­set­out­in­the­Constitution,­the­Court­ensures­that­the
state­powers­remain­within­the­limits­of­the­Constitution­and­set-
tles­ conflicts­ between­ them.­ The­ legitimacy­ of­ a­ Constitutional
Court­and­its­ability­to­fulfil­these­functions­depend­to­a­good­part
on­ its­ balanced­ and­ transparent­ composition,­ which­ allows­ the
various­ stakeholders­ and­ the­ public­ in­ general­ to­ trust­ in­ the
impartiality­ of­ the­ Court.­ The­ establishment­ of­ a­ Constitutional
Court,­which­was­widely­seen­as­serving­the­interests­of­one­side
only­ would­ devalue­ the­ judgements­ by­ that­ Court,­ even­ if­ they
were­sound­in­substance.”

CDL-AD(2009)014 Opinion­ on­ the­ Law­ on­ the­ High
Constitutional­ Court­ of­ the­ Palestinian­ National­ Authority,
paragraph­48.

“The­Venice­Commission­wishes­to­recall­ the­ importance­of
the­role­of­constitutional­courts­in­putting­into­practice­democra-
cy,­the­rule­of­ law­and­the­protection­of­human­rights.­The­state
constitutional­courts­are­the­institutions­which­can,­by­interpreting
the­ wording­ of­ the­ constitution­ prevent­ the­ arbitrariness­ of­ the
authorities­by­giving­the­best­possible­ interpretation­of­ the­con-
sidered­constitutional­norm­at­the­given­time.”

CDL-AD(2010)044 Opinion­on­the­Constitutional­Situation­in
Ukraine,­paragraph­52.

“Since­World­War­II,­constitutional­courts­were­typically­estab-
lished­in­Europe­in­the­course­of­a­transformation­to­democracy;
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first­in­Germany­and­Italy,­then­in­Spain­and­Portugal­and­finally­in
Central­and­Eastern­Europe.­The­purpose­of­these­courts­was­to
overcome­ the­ legacy­ of­ the­ previous­ regimes­ and­ to­ protect
human­rights­violated­by­these­regimes.­Instead­of­the­principle­of
the­unity­of­power,­which­excluded­any­control­over­Parliament,­the
system­of­the­separation­of­powers­was­introduced.­In­place­of­the
supreme­role­of­Parliament­(being­under­complete­control­of­the
communist­party),­the­new­system­was­based­on­the­principle­of
checks­and­balances­between­different­state­organs.­As­a­conse-
quence,­ even­ Parliament­ has­ to­ respect­ the­ supremacy­ of­ the
Constitution­and­it­can­be­controlled­by­other­organs,­especially­by
the­Constitutional­Court.­Constitutional­justice­is­a­key­component
of­checks­and­balances­in­a­constitutional­democracy.­Its­impor-
tance­is­further­enhanced­where­the­ruling­coalition­can­rely­on­a
large­majority­and­is­able­to­appoint­to­practically­all­state­institu-
tions­officials­favourable­to­its­political­views.”

CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­to­the­Constitution,­strengthening­the­independence
of­judges­(including­an­explanatory­note­and­a­comparative
table)­and­on­the­changes­to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraph­76.

“On­a­more­formal­ level,­having­a­section­/­a­chapter­ in­the
Constitution­ dedicated­ to­ the­ Constitutional­ Court­ would­ clarify
the­specific­nature­of­ the­Constitutional­Court,­and­ in­particular
that­it­is­not­a­court­of­appeal­(...).”

CDL-AD(2014)027 Opinion­on­ the­Draft­Concept­Paper­on
the­Constitutional­Reforms­of­the­Republic­of­Armenia,­para-
graph­75.

3  Sources
“The­legal­basis­of­the­activity­of­each­constitutional­court­is

usually­formed­by­three­kinds­of­legal­regulations­having­different
positions­in­the­hierarchy­of­norms­of­the­domestic­legal­order­of
the­state.­They­play­different­roles­in­the­process­of­the­complete
and­coherent­legal­regulation­of­the­constitutional­body.
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On­the­‘top’­of­this­triad­is­usually­the­constitution­establish-
ing­the­ jurisdiction­of­the­court,­the­parties­entitled­to­appeal­as
well­ as­ the­ constitutional­ principles­ on­which­ the­ activity­ of­ the
constitutional­court­is­to­be­based.­Laws­on­constitutional­courts
usually­ transform­ these­constitutional­ principles­ into­more­ con-
crete­ norms.­ Finally,­ the­ rules­ of­ procedure­ constitute­ the­ next
and­last­level­of­this­triad.­They­fill­in­practical­details­of­the­every-
day­judicial­activity.­The­Rules­of­Procedure­should­be­drafted­by
the­constitutional­court­itself.”

CDL-AD(2004)023 Opinion­on­the­Rules­of­Procedure­of­the
Constitutional­Court­of­Azerbaijan,­paragraphs­5-6.

“By­enacting­rules­of­procedure,­constitutional­courts­should
enjoy­ a­ certain­ autonomy­ with­ regard­ to­ their­ own­ procedures
within­ the­ limits­ of­ the­ constitution­ and­ the­ law­ on­ the
Constitutional­Court­and­have­a­possibility­to­modify­them­in­the
light­of­experience­without­the­intervention­of­the­legislator...”

CDL-AD(2004)023 Opinion­on­the­Rules­of­Procedure­of­the
constitutional­court­of­Azerbaijan,­paragraph­9.

“(...)­the­Constitution­should­expressly­provide­for­the­adop-
tion­of­a­normative­act­on­the­internal­organisation­and­function-
ing­of­the­Court,­while­establishing­a­distinction­between­issues­to
be­regulated­by­law­and­issues­reserved­to­the­regulations­of­the
Court.”

CDL-AD(2005)015 Opinion­ on­ the­ amendments­ to­ the
Constitution­of­Ukraine,­paragraph­47.

“In­ the­most­ elaborate­ decision­ on­ the­matter,­ the­German
Federal­Constitutional­Court­stated­that­the­grounds­of­ justifica-
tion­ aimed­ at­ “exonerate(ing) the intentional killing of persons

who sought nothing more than to cross the intra-German border

unarmed and without endangering interests generally recog-

nised as enjoying legal protection,” collided­ with­ fundamental
human­rights­and,­as­such,­had­to­be­rejected.­The­Constitutional
Court­recognised­that­this­rejection­derogated­from­the­principle
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of­ legality,­yet­ it­held­such­derogation­ justifiable­on­ the­basis­of
“the requirements of absolute justice.””

CDL-AD(2011)041 Amicus Curiae Brief­ on­ the­ case
Santiago­Bryson­de­la­Barra­et­Al­(on­crimes­against­human-
ity)­for­the­Constitutional­Court­of­Peru,­paragraph­46.

“In­ most­ European­ countries­ constitutional­ provisions­ on
constitutional­ courts­ are­ further­ developed­ in­ separate­ laws­ or
constitutional­ laws.­On­ the­contrary,­ in­ the­Republic­ there­ is­ no
special­ law­on­ the­CC.­Article­113­of­ the­Constitution­stipulates
that­ “the­ working­ methods­ and­ the­ procedures­ before­ the
Constitutional­Court­ are­ regulated­ by­ an­ act­ of­ the­Court.”­ The
only­ legal­ act­ regulating­activities­and­powers­of­ the­CC­ is­ cur-
rently­ the­Rules­of­Procedure­of­1992.­The­Venice­Commission
finds­ this­ situation­ quite­ irregular.­ In­ the­ opinion­ of­ the
Commission,­it­would­be­useful­to­adopt­a­separate­law­on­the­CC
that­ would­ regulate­ issues­ relating­ to­ the­ status­ of­ its­ judges,
basic­conditions­for­the­institution­of­proceedings­before­the­CC,
legal­effects­of­ the­CC’s­ judgments,­etc.­Reference­to­such­ law
should­be­ inserted­ in­ the­Constitution,­which­means­ that­a­new
paragraph­should­be­added­ to­Article­113­correspondingly.­ It­ is
understood,­however,­that­the­adoption­of­any­such­law­must­not
affect­the­power­of­ the­CC­to­regulate­ its­own­working­methods
and­to­develop­the­rules­of­procedure­in­the­Rules­of­Court.”

CDL-AD(2014)026 Opinion­ on­ the­ Seven­ Amendments­ to
the­ Constitution­ of­ “The­ former­ Yugoslav­ Republic­ of
Macedonia”­ concerning,­ in­particular,­ the­ Judicial­Council,
the­ Competence­ of­ the­ Constitutional­ Court­ and­ Special
Financial­Zones,­paragraph­80.

“In­the­current­Constitution,­the­scope­of­organic­laws­is­vast.
The­ essential­ feature­ of­ organic­ laws­ is­ to­ be­ adopted­ by­ an
absolute­majority­of­members­present­of­each­Chamber­(Article
76).­(...)­The­explicit­mention,­ in­the­list­of­fields­of­regulation­of
organic­ laws,­ of­ the­ organization­ and­ functioning­ of­ the
Constitutional­Court,­is­welcome.­(...)”
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CDL-AD(2014)010 Opinion­on­the­Draft­Law­on­the­Review
of­the­Constitution­of­Romania,­paragraph­135.

“(...)­ To­ ensure­ the­ necessary­ flexibility­ for­ the­ Court,­ the
powers­ of­ the­ Secretary­ General­ should­ be­ determined­ in­ the
rules­of­procedure­rather­than­in­the­law.”

CDL-AD(2014)033 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­27.

4 Composition of the court
4.1 Balanced composition

“Society­is­necessarily­pluralist­-­a­field­for­the­expression­of
various­trends,­be­they­philosophical,­ethical,­social,­political,­reli-
gious­ or­ legal.­ Constitutional­ justice­ must,­ by­ its­ composition,
guarantee­independence­with­regard­to­different­interest­groups
and­contribute­ towards­ the­establishment­of­a­body­of­ jurispru-
dence­which­is­mindful­of­this­pluralism.­The­legitimacy­of­a­con-
stitutional­ jurisdiction­ and­ society's­ acceptance­ of­ its­ decisions
may­depend­very­heavily­on­the­extent­of­the­court's­considera-
tion­of­the­different­social­values­at­stake,­even­though­such­val-
ues­are­generally­superseded­in­favour­of­common­values.­To­this
end,­ a­ balance­which­ ensures­ respect­ for­ different­ sensibilities
must­be­entrenched­in­the­rules­of­composition­of­these­jurisdic-
tions.

Constitutional­ jurisdictions­may,­by­some­of­ their­decisions,
appear­to­curb­the­actions­of­a­particular­authority­within­a­State.
The­Constitution­will­often­confer­ to­ the­constitutional­court­ the
power­to­deliver­ its­opinion­on­issues­concerning­the­separation
of­powers­or­ the­relationships­between­ the­organs­of­ the­State.
Even­though­constitutional­courts­largely­ensure­the­regulation­of
these­relationships,­ it­may­well­be­appropriate­to­ensure­ in­their
composition­a­balanced­consideration­of­each­of­ these­authori-
ties­or­organs.

The­pursuit­of­these­balances­is­limited­by­the­indispensable
maintenance­ of­ the­ independence­ and­ impartiality­ of­ constitu-
tional­ court­ judges.­ Collegiality,­ i.e.­ the­ fact­ that­ the­ members
adjudicate­as­a­group,­whether­or­not­they­deliver­separate­opin-
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ions,­ constitutes­ a­ fundamental­ safeguard­ in­ this­ respect.­ Even
though­the­rules­on­the­composition­of­constitutional­courts­may
reflect­the­coexistence­of­different­currents­within­a­given­nation,
the­guarantees­of­independence­and­the­high­sense­of­responsi-
bility­ attaching­ to­ the­ important­ function­ of­ constitutional­ judge
effectively­ensure­that­constitutional­judges­will­act­in­such­a­way
as­to­dismiss­all­grounds­of­suspicion­that­they­may­in­fact­repre-
sent­particular­interests­or­not­act­impartially.”

CDL-STD(1997)020 The­ composition­ of­ constitutional
courts­ -­ Science­ and­ Technique­ of­ Democracy,­ no.­ 20
(1997),­p.­21.

“From­the­outset,­ it­should­be­underlined­that­ the­ introduc-
tion­ of­ ethnic,­ linguistic­ or­ other­ criteria­ for­ the­ composition­ of
constitutional­courts­is­fundamentally­different­from­the­inclusion
of­such­elements­ in­the­process­of­decision­making.­By­likening
the­composition­of­the­court­to­the­composition­of­society,­such
criteria­for­a­pluralistic­composition­can­be­an­important­factor­in
attributing­ the­ court­ with­ the­ necessary­ legitimacy­ for­ striking
down­ legislation­adopted­by­parliament­as­ the­representative­of
the­sovereign­people.”

“While­ the­ composition­ of­ a­ constitutional­ court­ may­ and
should­reflect­inter­alia­ethnic,­geographic­or­linguistic­aspects­of
the­composition­of­society,­once­appointed,­each­judge­is­mem-
ber­of­ the­court­ as­a­collegiate­body­with­an­equal­ vote,­ acting
independently­in­a­personal­capacity­and­not­as­a­representative
of­a­particular­group­(...)”

CDL-AD(2005)039 Opinion­on­proposed­voting­rules­for­the
constitutional­court­of­Bosnia­and­Herzegovina,­paragraphs
3,­13.

4.1.1  Fair representation of ethnic minorities

“Another­ general­ issue­ of­ importance­ is­ the­ protection­ of
minorities­by­the­Constitutional­Court.­The­Constitutional­Law­of
the­Republic­of­Croatia­of­4­December­1991­on­human­rights­and
fundamental­freedoms­and­on­national­or­ethnic­minorities­estab-
lishes­that­minorities­that­represent­more­than­8­%­of­the­popula-
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tion­must­be­ represented­ in­high­ jurisdictions.­The­ latter­should
include,­in­principle,­the­Constitutional­Court.“

CDL-INF(2001)002 Opinion­on­the­Constitutional­Law­on­the
Constitutional­ Court­ of­ the­ Republic­ of­ Croatia,­ paragraph
11.

“Article­ 6­ of­ the­Draft Proceedings introduces­ the­ terms­of
‘an official language’ and­ the­ ‘language of the proceedings’ to
replace­the­term ‘state language’ used­by­the­presently­valid­law.
This­is­to­be­welcomed­as­it­enlarges­the­respect­by­state­author-
ities­ of­ linguistic­ rights,­ allowing­ constitutional­ proceedings­ to
take­place­in­another­language­than­the­state­language.”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraph­39.

4.1.2 Judges’ qualifications

“The­qualities­required­of­a­constitutional­judge­reflect­in­most
cases­ the­ necessity­ of­ legal­ qualifications­ in­ order­ to­ ensure­ a
competent­ court­ composition.­ On­ the­ other­ hand,­ an­ excessive
legal­specialisation­could­undermine­the­diversity­of­the­composi-
tion­of­ some­constitutional­ jurisdictions.­Nevertheless,­a­distinc-
tion­should­be­made­between­the­desire­for­a­certain­diversity­and
the­ creation­ of­ quotas­ in­ order­ to­ allow­ certain­ professions­ or
minority­groups­to­be­represented­on­the­court.­The­search­for­a
balanced­representation­in­order­to­redress­inequality­or­discrimi-
nation­may­usually­be­ formal­ in­ federal­ or­multilingual­ societies,
since­these­are­particularly­conscious­of­the­issue­of­their­different
constituent­groups'­equal­representation­and­access­to­the­law.”

CDL-STD(1997)020 The­ composition­ of­ constitutional
courts­ -­ Science­ and­ Technique­ of­ Democracy,­ no.­ 20
(1997),­p.­10.

“The­ great­ proportion­ of­ Constitutional­ Court­ members
recruited­ from­ the­ judiciary­can­serve­well­ the­ independence­of
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the­Court.­Nevertheless,­ this­ proportion­ is­ unusually­ high­ com-
pared­ to­other­European­constitutional­ courts.­ This­might­ influ-
ence­ the­ interpretative­methods­ used­ by­ the­ court­ as­ constitu-
tional­and­statutory­ interpretation­may­differ­ in­some­aspects.­ It
would­be­advisable­to­increase­the­representation­of­law­profes-
sors.“

CDL-AD(2004)024 Opinion­ on­ the­ Draft­ Constitutional
Amendments­ with­ regard­ to­ the­ Constitutional­ Court­ of
Turkey,­paragraph­18.

“The­ draft­ amended­ Article­ 5.5­ would­ require­ 12­ years­ of
practice­as­a­ judge­or­a­prosecutor­ for­candidates­as­ judges­of
the­Constitutional­Court.­The­intention­of­this­provision­is­proba-
bly­ to­ increase­ the­ level­ of­ qualification­ of­ constitutional­ court
judges­and­their­impartiality.

However,­as­a­consequence,­probably­only­career­judges­or
prosecutors­would­be­able­to­become­constitutional­court­judges.
Again,­this­would­go­contrary­to­the­logic­of­a­specialised­consti-
tutional­court,­ the­composition­of­which­ is­different­ from­that­of
the­ordinary­judiciary.”

CDL-AD(2006)006 Opinion­on­the­Two­Draft­Laws­amending
Law­No.­47/1992­on­the­organisation­and­functioning­of­the
constitutional­court­of­Romania,­paragraphs­16-17.

“The­requirement­of­15­years­of­professional­experience­risks
completely­ excluding­ younger­ judges­ from­ the­ Constitutional
Court.­This­may­be­detrimental,­especially­in­a­new­democracy.”

CDL-AD(2008)015 Opinion­ on­ the­ Draft­ Constitution­ of
Ukraine,­paragraph­80.

“It­ought­to­be­stressed,­that­the­selection­of­judges­must­be
based­on­objective­criteria­pre-established­by­law­or­by­the­com-
petent­authorities­and­should­primarily­focus­on­merits.­Not­only
legal­ professionals­ such­ as­ judges,­ lawyers­ or­ professors­ can
become­members­of­the­Court,­but­also­persons­from­the­fields­of
economics­ or­ political­ sciences­ are­ eligible­ for­ Court­member-
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ship.­This­can­be­found­in­other­constitutional­courts­and­similar
organs.”

CDL-AD(2011)040 Opinion­on­the­law­on­the­establishment
and­rules­of­procedure­of­the­Constitutional­Court­of­Turkey,
paragraph­21.

“The­selection­of­the­candidates­for­the­positions­of­judges­is
done­through­contest­and­this­is­to­be­welcomed­as­correspond-
ing­to­the­best­practices­ in­ the­ international­and­European­ legal
standards­on­the­judiciary.”

CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­to­the­Constitution,­strengthening­the­independence
of­judges­(including­an­explanatory­note­and­a­comparative
table)­and­on­the­changes­to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraph­27.

4.1.3 Age

“The­minimum­age­requirement­is­used­by­several­countries
in­ order­ to­ guarantee­ professional­ and­ life­ experiences.­ The
proposal­ elevates­ the­minimum­age­ requirement­ from­ forty­ to
fifty­years.­This­ is­by­our­knowledge­ the­highest­minimum­age
requirement­in­Europe,­and­it­might­be­considered­exaggerated.
The­amended­Article­147­will­increase­the­retirement­age­up­to
sixty-seven.­ If­ the­aim­ is­ really­ to­maximize­ the­profit­ from­ the
knowledge­ and­ experience­ gained­ during­ the­ membership­ of
the­Constitutional­Court,­the­retirement­age­could­be­increased
even­ more,­ for­ example­ to­ the­ quite­ common­ seventy­ years.
With­a­view­to­the­relatively­long­term­of­office­(12­years),­the­rel-
atively­ low­maximum­age­requirement­ (67­years­according­ the
proposal),­and­the­high­minimum­age­requirement­(fifty­years),
the­ circle­ of­ the­ possible­ candidates­ could­ be­ unreasonably
restricted.”

CDL-AD(2004)024 Opinion­ on­ the­ Draft­ Constitutional
Amendments­ with­ regard­ to­ the­ Constitutional­ Court­ of
Turkey,­paragraph­25.
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“The­introduction­of­an­age­limit­for­the­retirement­of­judges
is­ in­ line­ with­ the­ practice­ of­ many­ European­ countries,­ for
instance­ Albania,­ Armenia,­ Austria,­ Bosnia­ and­ Herzegovina,
Croatia,­ Hungary,­ Ireland,­ Japan,­ Latvia,­ Norway,­ Portugal­ and
Russia.­ This­ age­ limit­ has­ also­ been­ suggested­ by­ the­ Venice
Commission­in­a­previous­Opinion­296/2004­on­the­draft­consti-
tutional­ amendments­ with­ regard­ to­ the­ Constitutional­ Court­ of
Turkey­ (CDLAD(­ 2004)024),­ in­ paragraph­ 25­ ‘...The amended

Article 147 will increase the retirement age up to sixty-seven. If

the aim is really to maximize the profit from the knowledge and

experience gained during the membership of the Constitutional

Court, the retirement age could be increased even more, for

example to the quite common seventy years.”

CDL-AD(2007)036 Opinion­on­Draft­Amendments­to­the­Law
on­ the­Constitutional­Court,­ the­Civil­ Procedural­Code­and
the­Criminal­Procedural­Code­of­Azerbaijan,­paragraph­14.

“While­the­Venice­Commission­considered­a­minimum­age­of
50­years­exaggerated,­the­required­age­of­40­years­appears­to­be
reasonable­ from­ the­ viewpoint­ of­ life­ experience­ and­ maturity,
without­ restricting­ the­circle­of­possible­candidates­ further­ than
necessary.”

CDL-AD(2009)042 Opinion­on­Draft­Amendments­to­the­Law
on­the­Constitutional­Court­of­Latvia,­paragraph­11.

“Article­127­proposes­ to­ require­newly­appointed­ judges­ to
be­30­years­old­as­against­the­current­25­and­to­have­five­years
rather­than­three­years’­experience.­These­provisions­seem­to­be
reasonable.­ It­ will­ also­ be­ provided­ in­ the­ Constitution­ that­ the
selection­of­candidates­to­be­judges­is­to­be­done­on­a­competi-
tive­basis.­This­appears­to­be­a­desirable­provision.­It­is­however
not­clear­what­kind­of­experience­is­needed.”

CDL-AD(2013)014 Opinion­ on­ the­ draft­ Law­ on­ the
amendments­ to­ the­Constitution,­strengthening­ the­ inde-
pendence­of­ judges­(including­an­explanatory­note­and­a
comparative­table)­and­on­the­changes­to­the­Constitution
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proposed­by­the­Constitutional­Assembly­of­Ukraine,­para-
graph­26.

“Given­that­upon­their­election,­judges­have­to­be­between­35
and­65­years­old­ (Article­8.3)­and­ that­ the­mandate­ lasts­ for­10
years­(Article­9.1),­the­maximum­age­of­a­judge­can­be­75­years.
Generally,­70­years­is­considered­as­the­maximum­age­for­a­mem-
ber­of­the­Constitutional­Court.­To­achieve­this,­the­draft­law­could
either­define­60­years­as­the­maximum­age­for­becoming­a­judge
or­set­a­maximum­age­of­70­years,­which­terminates­the­judge’s
mandate­before­the­10­years.­The­latter­alternative­seems­more
practical.”

CDL-AD(2014)017 Opinion­on­ the­Draft­Constitutional­ Law
on­the­Constitutional­Court­of­Tajikistan,­paragraph­15.

4.2  Incompatibilities

“Constitutional­judges­are­usually­not­allowed­to­hold­anoth-
er­ office­ concurrently.­ This­ general­ rule­ serves­ the­ purpose­ of
protecting­ judges­ from­ influences­ potentially­ arising­ from­ their
participation­in­activities­in­addition­to­those­of­the­court.­At­times
an­incompatibility­between­the­office­of­constitutional­ judge­and
another­activity­may­not­be­apparent,­even­to­the­judge­in­ques-
tion.­Such­conflicts­of­interests­can­be­prevented­from­the­outset
by­way­of­strict­incompatibility­provisions.”

“One­criticism­of­strict­incompatibility­requirements­was­that
they­tend­to­produce­a­court­composition­of­retiring­members­of
society­(...)”

CDL-STD(1997)020 The­ composition­ of­ constitutional
courts­ -­ Science­ and­ Technique­ of­ Democracy,­ no.­ 20
(1997),­pp.15-16.

“The­rules­of­incompatibility­should­be­rather­strict­in­order­to
withdraw­the­judge­from­any­influence­which­might­be­exerted­via
his/her­out-of-court­activities;”

CDL-STD(1997)020 The­composition­of­constitutional­courts
-­Science­and­Technique­of­Democracy,­no.­20­(1997),­p.21.
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“Article­13­provides­that­ the­participation­of­a­constitutional
judge­can­be­challenged­for­a­specific­proceeding­under­certain
conditions­(when­he/she­is­a­party­in­the­proceeding,­a­legal­rep-
resentative­of­a­party;­blood­relations­/­marriage­to­a­party,­deci-
sion­of­the­case­in­other­court­etc.).­These­cases­of­incompatibil-
ity­are­not­provided­for­in­the­Constitution,­but­they­are­welcomed,
since­they­are­an­important­guarantee­of­impartiality­of­the­con-
stitutional­judge.­Normally,­a­judge­who­deems­to­be­incompati-
ble­recuses­him/herself.­Self-recusal­could­be­explicitly­provided
for­ in­ Article­ 14.­ That­ Article­ could­ also­ state­ that,­ unless­ the
judges­is­recused­or­has­recused­him­or­herself,­his­or­her­he­par-
ticipation­in­a­court­session­cannot­be­refused.”

CDL-AD(2014)033 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­23.

Article­11.6­should­be­amended,­as­the­judges­of­a­constitu-
tional­court­shall­never­provide­“lawful­representation­in­court­or
other­ law­ enforcement­ agencies”­ (even­ for­ the­ benefit­ of­ their
close­family­members).”

CDL-AD(2014)017 Opinion­on­ the­Draft­Constitutional­ Law
on­the­Constitutional­Court­of­Tajikistan,­paragraphs­17-18.

4.3  Methods of appointment / election

“The­elective­system­appears­to­be­aimed­at­ensuring­a­more
democratic­ representation.­However,­ this­ system­ is­ reliant­ on­ a
political­agreement,­which­may­endanger­the­stability­of­the­insti-
tution­ if­ the­ system­ does­ not­ provide­ safeguards­ in­ case­ of­ a
vacant­position.”

CDL-STD (1997)020 The­composition­of­constitutional­courts
-­Science­and­Technique­of­Democracy,­no.­20­(1997),­p.7.

“The­shift­from­the­system­of­exclusive­direct­appointment­by
the­President­to­the­mixed­system­providing­elective­or­appoint-
ment­ powers­ to­ the­ three­ main­ branches­ of­ power­ has­ more
democratic­legitimacy­while­it­is­based­on­the­successful­experi-
ences­of­the­previous­system.”
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CDL-AD(2004)024 Opinion­ on­ the­ Draft­ Constitutional
Amendments­ with­ regard­ to­ the­ Constitutional­ Court­ of
Turkey,­paragraph­19.

“In­ countries­ with­ specialised­ Constitutional­ Courts,
Parliament­is­often­involved­in­the­appointment­of­judges.­This­is
done­to­ensure­a­balanced­composition­of­the­Court,­which­to­the
extent­ possible­ should­ reflect­ various­ tendencies­ in­ of­ society
(see­ the­ Venice­ Commission’s­ Report­ on­ the­ Composition­ of
Constitutional­Courts,­Science­and­Technique­of­Democracy,­no.
20).­It­is­true­that­an­appointment­by­the­executive­is­more­usual
in­countries­with­a­common­law­background­(e.g.­Cyprus).­Given
that­the­Constitutional­Court­is­to­decide­on­a­wide­range­of­issues
including­very­sensitive­ones,­its­composition,­especially­the­first
one,­has­ to­be­established­ in­a­way­which­ results­ in­ the­ trust­of
society­in­the­Court­as­a­neutral­arbiter.”

CDL-AD(2009)014 Opinion­ on­ the­ Law­ on­ the­ High
Constitutional­ Court­ of­ the­ Palestinian­ National­ Authority,
paragraph­13.

“Under­ the­ Constitution­ in­ force­ constitutional­ judges­ are
recruited­ through­ three­ different­ channels:­ the­ President­ of
Ukraine,­ the­ Verkhovna Rada of­ Ukraine­ and­ the­ Congress­ of
Judges­of­Ukraine­each­appoint­six­ judges­ to­ the­Constitutional
Court­ of­ Ukraine.­ According­ to­ the­ draft­ the­ judges­ of­ the
Constitutional­Court­would­be­appointed­on­the­submission­of­the
President­of­Ukraine­by­a­two-thirds­majority­of­the­total­member-
ship­ of­ the­ Verkhovna Rada.­ In­ another­ case­ the­ Venice
Commission­ welcomed­ the­ shift­ from­ the­ system­ of­ exclusive
direct­ appointment­ of­ constitutional­ judges­ by­ the­ President­ to
the­mixed­system­providing­for­the­election­or­appointment­by­the
three­ main­ branches­ of­ power­ because­ this­ system­ has­ more
democratic­ legitimacy.­A contrario,­abandoning­this­system­and
moving­ to­ a­ combination­ of­ nomination­ of­ candidates­ by­ the
President­ and­ their­ election­ by­ parliament­ is­ not­ welcome,
although­the­proposed­solution­as­such­is­acceptable­and­known
in­other­countries.­Moreover,­ in­ the­present­situation­ in­Ukraine
the­ proposed­ system­ could­ easily­ lead­ to­ deadlocks­ and­ the
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monopoly­of­presenting­proposals­gives­an­extremely­strong­role
to­the­President.”

CDL-AD(2009)024 Opinion­ on­ the­ Draft­ Law­ of­ Ukraine
amending­ the­ Constitution­ presented­ by­ the­ President­ of
Ukraine,­paragraph­97.

“System­in­which­all­judges­of­the­Court­are­elected­by­par-
liament­on­the­proposal­of­the­President­“does­not­secure­a­bal-
anced­composition­of­the­Court.”­In­particular,­“if­the­President­is
coming­from­one­of­the­majority­parties,­it­is­therefore­likely­that
all­judges­of­the­Court­will­be­favourable­to­the­majority.­An­elec-
tion­of­all­judges­of­the­Court­by­parliament­would­at­least­require
a­qualified­majority.”­The­Venice­Commission­has­also­pointed­out
that­it­would­be­preferable­to­leave­the­election­of­the­President­to
the­Court­itself.”

CDL-AD(2011)010 Opinion­on­the­draft­amendments­to­the
Constitution­of­Montenegro,­as­well­as­on­the­draft­amend-
ments­ to­ the­ law­on­Courts,­ the­ law­on­State’s­Prosecutor
Office­ and­ the­ law­ on­ the­ Judicial­ Council­ of­Montenegro,
paragraph­27.

“The­involvement­of­both­the­President­and­Parliament­in­the
process­without­any­clear­criteria­being­established­for­appoint-
ment­ would­ seem­ to­ make­ politicisation­ of­ appointments
inevitable­despite­the­involvement­of­the­judges­and­the­opposi-
tion­ in­ the­Council­ for­ the­Selection­of­Judges.­ In­ the­event­ that
Parliament­does­not­elect­a­candidate­ for­ the­position­of­ judge,
the­President­is­required­to­present­a­new­candidate­on­the­basis
of­a­new­competitive­selection.”

CDL-AD(2011)017 Opinion­on­ the­ introduction­of­ changes
to­ the­ constitutional­ law­ "on­ the­ status­ of­ judges"­ of
Kyrgyzstan,­paragraph­37.

“The­ Amendment­ deletes­ from­ Article­ 85­ the­ provision
empowering­Parliament­to­elect­the­judges­for­permanent­terms.
Instead,­the­power­of­Parliament­will­be­to­determine­the­network,
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establishment,­reorganisation­and­abolition­of­the­courts­of­gen-
eral­jurisdiction­upon­the­motion­of­the­President­of­Ukraine.

This­amendment­ is­a­ logical­consequence­of­ the­change­ in
Article­106(23),­which­provides­that­(the­President) “upon and in

accordance with the motion of the High Council of Justice

appoints the judges to their positions and dismisses them from

their positions.” The­Venice­Commission­welcomes­the­ceremo-
nial­position­the­President­now­holds­in­this­respect.

These­changes­to­Article­85­and­Article­106­are­in­line­with­the
principle­of­the­separation­of­powers­and­affirm­the­balance­and
co-operation­ between­ the­ legislative­ and­ executive­ branches,
with­ the­aim­of­ensuring­ the­ independence­of­ the­ judiciary.­The
powers­of­Parliament­and­the­President­in­establishing­the­court
structure­and­the­appointment­of­judges­by­the­head­of­state­act-
ing­on­a­proposition­of­the­HCJ­are­designed­to­limit­political­influ-
ence­and­partisan­pressure­on­the­judiciary.

(...)
Another­ issue­ concerns­ the­ organ­ authorised­ to­ appoint

judges.­ The­ Venice­ Commission­ had­ pointed­ out­ that­ the
“appointments of judges of ordinary (non-constitutional) courts

are not an appropriate subject for a vote by Parliament because

the danger that political considerations prevail over the objective

merits of a candidate cannot be excluded. Admittedly, in order to

avoid the involvement of Parliament in the appointment of judges,

it would be necessary to change Article 128 of the Constitution.” 
1

This­suggestion­has­also­been­taken­into­account­and­thus
the­ Amendments­ propose­ new­ regulations­ in­ Article­ 106­ and
Article­128­saying­ that­“appointment to the position of judge is

done for unlimited term by the President of Ukraine upon and in

accordance with a motion of the High Council of Justice.” The
right­ to­appointment­ is­ shared­by­ the­President­ (for­ five­ years)
and­ Parliament­ (for­ an­ unlimited­ period­ of­ time)­ in­ the­ current
Constitution.­ In­ the­ light­ of­ the­ new­ proposal­ -­ instead­ of
Parliament­-­the­decision­will­be­made­by­the­President­who­will
appoint­the­judge­on­the­basis­of­a­binding­proposal­of­the­HCJ
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for­ a­ permanent­ period­ of­ time.­ With­ this­ provision,­ the
President’s­ role­ has­ become­ a­ ceremonial­ one,­which­ is­ to­ be
welcomed.”

CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­to­the­Constitution,­strengthening­the­independence
of­judges­(including­an­explanatory­note­and­a­comparative
table)­and­on­the­changes­to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraphs­11-13,
28-29.

“Article­6­puts­into­effect­the­new­constitutional­rules­dealing
with­ the­ selection­ and­ election­ of­ constitutional­ judges.­ The
President­ of­Montenegro­and­ the­ “responsible­working­body­of
the­Parliament”­(together­referred­to­as­“the­proposers”)­issue­a
public­ call­ for­ the­ selection­ of­ candidates.­ According­ to­ Article
153­ of­ the­ Constitution­ they­ must­ be­ “reputable­ lawyers”­ who
have­turned­at­least­40­years­of­age­and­have­15­years­of­service
in­the­legal­profession.­The­list­of­candidates­is­published­by­the
proposers­on­their­websites­and­shall­be­available­to­the­public­at
least­for­ten­days.­The­candidates­who­meet­the­requirements­for
the­ selection­ will­ be­ interviewed­ by­ the­ proposers,­ who­ on­ the
basis­of­the­(written)­evidence­and­the­interviews­prepare­a­rea-
soned­proposal­ for­ the­Parliament.­The­proposal­must­ take­ into
account­“the­proportional­representation­of­minorities­and­other
minority­ethnic­groups­and­gender-balanced­representation.”­An
individual­candidate­may­apply­ to­public­calls­ for­candidates­by
both­proposers.­ In­ such­ a­ case,­ proposers­ have­ to­ co-ordinate
their­proposals.

The­same­person­may­be­elected­President­or­ judge­of­ the
Constitutional­ Court­ only­ once.­ In­ the­ first­ voting­ in­ the
Parliament,­a­Constitutional­Court­judge­is­elected­by­a­two-thirds
majority­vote,­and­in­the­second­voting­by­a­three-fifths­majority
vote­of­all­deputies.­The­President­of­ the­Constitutional­Court­ is
elected­ by­ the­ judges­ of­ the­ Constitutional­ Court­ from­ among
their­own­number.

This­ mechanism­ guarantees­ good­ transparency­ and
enhances­public­ trust­ in­ the­Constitutional­Court­but­ it­could­be
further­improved.­The­objective­of­the­2013­constitutional­amend-
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ments­was­to­ensure­a­balanced­composition­of­the­Constitutional
Court.­ Therefore­ it­ is­ recommended­ that­ the­ Law­ on­ the
Constitutional­ Court­ explicitly­ regulate­ the­ composition­ of­ the
“competent­working­body­of­the­Parliament”­such­that­the­repre-
sentatives­of­all­political­parties­are­represented­therein.

It­would­be­better­to­specify­who­are­the­“reputable­lawyers”
mentioned­in­Article­153­of­the­Constitution,­for­instance­law­pro-
fessors,­ high­ ordinary­ and­ administrative­ magistrates,­ lawyers
with­a­minimum­of­15­years­of­profession.

Article­6­should­also­determine­a­deadline­on­how­much­time
before­ a­ vacancy­ the­public­ call­ for­ candidates­ should­be­pub-
lished.­Draft­Article­10.3­provides­that­the­Court­has­to­inform­the
proposers­ of­ upcoming­ retirements­ six­ months­ in­ advance­ but
there­is­no­deadline­for­the­proposers­to­act­upon­such­informa-
tion.”

CDL-AD(2014)033 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­12-16.

4.3.1 Qualified majority for election

“The­changing­of­ the­composition­of­a­Constitutional­Court
and­ the­ procedure­ for­ appointing­ judges­ to­ the­ Constitutional
Court­are­among­ the­most­ important­and­sensitive­questions­of
constitutional­adjudication­and­for­the­preservation­of­a­credible
system­of­the­rule­of­constitutional­law.­It­is­necessary­to­ensure
both­the­independence­of­the­judges­of­the­Constitutional­Court
and­to­ involve­different­state­organs­and­political­forces­into­the
appointment­process­so­that­the­judges­are­seen­as­being­more
than­the­instrument­of­one­or­the­other­political­force.­This­is­the
reason­why,­ for­example,­ the­German­Law­on­the­Constitutional
Court­(the Bundesverfassungsgerichtsgesetz)­provides­for­a­pro-
cedure­ of­ elec-ting­ the­ judges­ by­ a­ two-third­ majority­ in
Parliament.­ This­ requirement­ is­ designed­ to­ ensure­ the­ agree-
ment­of­the­opposition­party­to­any­candidate­for­the­position­of­a
judge­ at­ the­ Constitutional­ Court.­ The­German­ experience­with
this­ rule­ is­very­satisfactory.­Much­of­ the­general­ respect­which
the­German­Constitutional­Court­enjoys­is­due­to­the­broad-based
appointment­procedure­for­judges.

It­would­be­advisable­if­the­draft­would­provide­for­the­inclu-
sion­of­a­broad­political­ spectrum­ in­ the­nominating­procedure.
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So­far,­neither­the­Constitution­nor­the­Law­on­the­Constitutional
Court­provide­for­a­qualified­majority­ for­ the­appointment­of­ the
two­judges­elected­by­Parliament.”

CDL-AD(2004)043 Opinion­ on­ the­ Proposal­ to­ Amend­ the
Constitution­of­the­Republic­of­Moldova­(introduction­of­the
individual­complaint­to­the­constitutional­court),­paragraphs
18-19.

“Due­to­the­fact­that­Parliament­elects­the­judges­with­a­sim-
ple­majority,­the­procedure­before­the­election­has­to­be­as­trans-
parent­as­possible­in­order­to­ensure­a­high­professional­level­of
the­judges.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­19.
“A­qualified­majority­should­be­required­in­all­rounds­of­voting

in­the­election­of­members­of­the­Court.”

CDL-AD(2011)040 Opinion­on­the­law­on­the­establishment
and­rules­of­procedure­of­the­Constitutional­Court­of­Turkey,
paragraph­24.

“The­ three­ constitutional­ provisions­ under­ consideration­ all
contain­alternative­proposals­insofar­as­the­manner­of­election­is
concerned,­and­specifically­as­regards­the­anti-deadlock­mecha-
nisms.

The­Venice­Commission­has­repeatedly­stressed­the­impor-
tance­ of­ providing­ for­ anti-deadlock­ mechanisms­ in­ order­ to
ensure­the­functioning­of­the­state­institutions.

Qualified­majorities­aim­to­ensure­that­a­broad­agreement­is
found­in­parliament,­as­they­require­the­majority­to­seek­a­com-
promise­with­the­minority.­For­this­reason,­qualified­majorities­are
normally­required­in­the­most­sensitive­areas,­notably­in­the­elec-
tions­of­office-holders­in­state­institutions.­However,­there­is­a­risk
that­ the­ requirement­ to­ reach­a­qualified­majority­may­ lead­ to­a
stalemate,­which,­ if­not­addressed­adequately­and­ in­ time,­may
lead­ to­ a­paralysis­ of­ the­ relevant­ institutions.­An­ anti-deadlock
mechanism­aims­to­avoid­such­stalemate.­However,­the­primary
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function­of­the­anti-deadlock­mechanism­is­precisely­that­of­mak-
ing­the­original­procedure­work,­by­pushing­both­the­majority­and
the­minority­to­find­a­compromise­in­order­to­avoid­the­anti-dead-
lock­mechanism.­Indeed,­qualified­majorities­strengthen­the­posi-
tion­ of­ the­ parliamentary­ minority,­ while­ anti-deadlock­ mecha-
nisms­ correct­ the­ balance­ back.­ Obviously,­ such­ mechanisms
should­ not­ act­ as­ a­ disincentive­ to­ reaching­ agreement­ on­ the
basis­of­a­qualified­majority­in­the­first­instance.­It­may­assist­the
process­of­encouraging­agreement­ if­ the­anti-deadlock­mecha-
nism­ is­ one­ which­ is­ unattractive­ both­ to­ the­ majority­ and­ the
minority.

The­Venice­Commission­is­aware­of­the­difficulty­of­designing
appropriate­ and­ effective­ anti-deadlock­mechanisms,­ for­which
there­ is­ no­ single­model.­One­option­ is­ to­ provide­ for­ different,
decreasing­majorities­in­subsequent­rounds­of­voting,­but­this­has
the­drawback­that­the­majority­may­not­seek­a­consensus­in­the
first­round­knowing­that­in­subsequent­rounds­their­candidate­will
prevail.­ Other,­ perhaps­ preferable,­ solutions­ include­ the­ use­ of
proportional­methods­of­ voting,­ having­ recourse­ to­ the­ involve-
ment­of­different­institutional­actors­or­establishing­new­relations
between­state­ institutions.­Each­state­has­ to­devise­ its­own­ for-
mula.”

CDL-AD(2013)028 Opinion­ on­ the­ draft­ amendments­ to
three­constitutional­provisions­relating­ to­ the­Constitutional
Court,­ the­ Supreme­ State­ Prosecutor­ and­ the­ Judicial
Council­of­Montenegro,­paragraphs­5-8.

“Under­ the­ present­ Constitution,­ the­ judges­ of­ the
Constitutional­Court­are­elected­and­dismissed­by­parliament­on
the­proposal­of­the­President­of­the­Republic,­without­any­quali-
fied­majority,­ for­ a­ renewable­ term.­ In­ this­ respect,­ the­ Venice
Commission­ had­ previously­ stated­ that­ this­manner­ of­ election
seriously­ undermined­ the­ independence­ of­ the­ constitutional
court­in­that­it­did­not­secure­a­balanced­composition­of­the­court,
and­ was­ not­ in­ line­ with­ international­ standards.­ The­ Venice
Commission­ had­ therefore­ recommended­ that,­ if­ constitutional
judges­were­to­be­elected­by­parliament,­their­election­should­be
made­ by­ a­ two-third­ majority­ with­ a­ mechanism­ against­ dead-
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locks,­and­that­the­mandate­of­the­constitutional­judges­should­be
non-renewable­ (CDL-AD(2007)047,­ §§­122,123;­CDL-AD(2012)
024,­§­35).­The­Commission­had­also­stated­that­while­the­“par-
liament-only”­ model­ provides­ for­ high­ democratic­ legitimacy,
appointment­of­the­constitutional­judges­by­different­state­institu-
tions­has­the­advantage­of­shielding­the­appointment­of­a­part­of
the­members­from­political­actors­(CDL-AD(2012)009,­§8).

Draft­Article­153­provides­ for­appointment­and­dismissal­of
constitutional­ judges­ by­ parliament­ on­ the­ proposal­ of­ the
President­ of­ Montenegro­ (two­ candidates)­ and­ of­ the­ relevant
committee­of­parliament­(five­candidates)­by­a­two-thirds­majori-
ty.­The­qualified­majority­requirement­is­welcome,­as­it­has­been
strongly­recommended­by­the­Venice­Commission.

As­an­anti-deadlock­mechanism,­a­second-round­of­voting­is
proposed­with­two­options:­either­a)­by­the­majority­of­all­MPs­or
b)­by­a­three-fifths­majority.­The­Venice­Commission­finds­that­the
second­option­is­clearly­preferable,­as­the­first­option­would­pro-
vide­no­incentive­for­the­majority­to­reach­a­compromise­with­the
minority­and­would­ therefore­ leave­ room­ for­ the­election­of­ five
members­all­belonging­to­the­ruling­parties.”

CDL-AD(2013)028 Opinion­ on­ the­ draft­ amendments­ to
three­constitutional­provisions­relating­ to­ the­Constitutional
Court,­ the­ Supreme­ State­ Prosecutor­ and­ the­ Judicial
Council­of­Montenegro,­paragraphs­21-23.

4.3.2  Procedure

“The­decision­on­a­violation­of­the­procedure­of­appointing­a
judge­ to­ the­ Constitutional­ Court­ (Article­ 14.7.7)­ should­ to­ be
taken­by­ the­Court­ itself­ and­not­ an­ordinary­ court­ (without­ the
participation­of­the­judge­concerned).­In­general,­all­grounds­for
termination­of­membership­in­Article­14.1­should­be­subject­to­at
least­a­formal­decision­or­declaration­of­the­Constitutional­Court
itself.”

CDL-AD(2006)017 Opinion­ on­ amendments­ to­ the­ law­ on
the­Constitutional­Court­of­Armenia,­paragraph­20.
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“One­of­the­main­issues­that­needed­to­be­addressed­was­the
question­ of­ the­ judges’­ probationary period.­ The­ current
Constitution­ of­ Ukraine­ provides­ two­ consecutive­ categories­ of
judges,­which­works­as­follows:­(1)­judges­are­nominated­for­the
first­time­for­a­limited­period­of­time­(i.e.­5­years)­and­these­judges
should­then­(2)­be­nominated­for­an­unlimited­period­of­time.­The
probationary­ period­ was­ criticised­ from­ the­ outset­ as­ going
against­ the­general­principle­of­ the­ irremovability­of­ judges­and
the­involvement­of­Parliament,­as­a­political­body,­in­the­nomina-
tion­of­judges­was­also­criticised.­This­is­all­the­more­serious­when
the­procedure­for­the­nomination­for­an­unlimited­period­of­time­is
not­very­clear.­The­criticism­made­indicates­that­this­probationary
period­ could­ restrict­ a­ judge’s­ impartiality­ and­ independence,
since­s/he­may­issue­rulings­or­verdicts­in­view­of­ensuring­his/her
future­permanent­nomination.­The­Venice­Commission­was­very
critical­of­the­probationary­period.­In­its­Opinion­on­the­draft­Law
on­ the­ Judiciary­ and­ the­ draft­ Law­ on­ the­ Status­ of­ Judges­ of
Ukraine,­the­Venice­Commission­stated­that:

“Probationary periods by definition raise difficulties for judicial

independence but if they are to apply they should not be

longer than is needed to assess a judge’s suitability. Five

years seems too long a period. The Venice Commission con-

siders that setting probationary periods can undermine the

independence of judges, since they might feel under pres-

sure to decide cases in a particular way. This should not be

interpreted as excluding all possibilities for establishing tem-

porary judges. In countries with relatively new judicial systems

there might be a practical need to first ascertain whether a

judge is really able to carry out his or her functions effectively

before permanent appointment. If probationary appointments

are considered indispensable, a “refusal to confirm the judge

in office should be made according to objective criteria and

with the same procedural safeguards as apply where a judge

is to be removed from office (CDL-AD(2005)038, §30).”

The­abolition­of­probationary­periods­is­welcomed­and­in­line
with­ the­ Venice­ Commission’s­ recommendations.­ The
Amendment­provides­for­only­one­category­of­ judges­appointed
for­an­unlimited­period­of­time.”
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CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­to­the­Constitution,­strengthening­the­independence
of­judges­(including­an­explanatory­note­and­a­comparative
table)­and­on­the­changes­to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraphs­17-18.

“The­ procedure­ for­ appointment­ of­ new­ judges­ to­ the
Constitutional­Court­(Article­134­of­the­Constitution)­is­composed
of­three­steps:

a)­The­selection­by­the­National­Council­of­double­the­num-
ber­of­candidates­to­each­vacant­post

b)­The­choice­by­the­President­of­the­Republic­of­the­actual
judge­out­of­these­candidates

c)­The­ taking­up­of­ judicial­office­by­ the­ judge­ through­an
oath­given­to­the­President­of­the­Republic.”

“The­ Venice­ Commission­ observes­ that­ in­ the­ Slovak
Republic­the­mandate­of­the­constitutional­judges­expires­on­the
last­day­of­ their­ term­(§12.1­of­ the­Act­of­1993).­ In­order­not­ to
shorten­ their­ constitutional­mandate,­ the­ new­ judges­may­ thus
take­their­oath­only­after­the­expiry­of­the­term­of­their­predeces-
sors.­On­the­other­hand,­as­there­appears­not­to­be­any­possibili-
ty­ to­ extend­ such­ term­ (there­ is­ no­ default­ mechanism­ in­ the
Slovak­Constitution­whereby­constitutional­ judges­would­ remain
in­office­until­ the­new­appointments­are­made),­should­the­oath
not­ be­ taken­ immediately,­ a­ seat­ on­ the­ Constitutional­ Court
would­ remain­ vacant,­which­ could­ impair­ the­ functioning­ of­ the
Court.

In­order­ to­avoid­such­situation,­step­c)­of­ the­appointment
procedure­-­the­taking­of­the­oath,­which­is­the­moment­on­which
the­term­of­office­of­the­appointed­judges­starts­(§11.2­of­the­Act
of­ 1993)­ -­ should­ therefore­ take­ place­ immediately­ after­ the
expiry­of­the­term­of­the­previous­judges.”

CDL-AD(2014)015 Opinion­on­the­Procedure­for­Appointing
Judges­ to­ the­Constitutional­Court­ in­Times­of­Presidential
Transition­in­the­Slovak­Republic,­paragraphs­17,­21-22.
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4.4  Term of office

4.4.1 The judges’ term of office and that of parliament

“A­ruling­party­should­not­be­in­a­position­to­have­all­ judges
appointed­ to­ its­ liking.­ Hence,­ terms­ of­ office­ of­ constitutional
judges­should­not­coincide­with­parliamentary­terms.­One­way­of
accomplishing­ this­can­be­by­ long­ terms­of­office­or­office­until
the­age­of­retirement.­In­the­former­case,­reappointment­would­be
possible­either­only­once­or­indeed­not­at­all;­(...)”

CDL-STD(1997)020 The­ composition­ of­ constitutional
courts­ -­ Science­ and­ Technique­ of­ Democracy,­ no.­ 20
(1997),­p.21.

“Article­9­provides­for­a­10­year­mandate­for­the­judges­of­the
Court­(presumably­implicitly­also­for­the­President­and­the­Vice-
President).­In­order­to­safeguard­their­independence,­it­would­be
preferable­to­exclude­the­re-election­of­the­ judges­(at­ least­-­by
means­of­transitory­provisions­-­for­the­judges­newly­appointed­in
the­future,­after­the­adoption­of­this­draft­law,­so­the­mandates­of
the­judges­currently­in­office­could­remain­unaffected).­This­is­no
common­standard,­however.­The­mandate­could­be­longer­or­the
judges­could­be­elected­until­retirement.­The­Constitution­is­silent
on­this­issue,­which­thus­could­be­regulated­in­the­draft­constitu-
tional­law.”

CDL-AD(2014)017 Opinion­on­ the­Draft­Constitutional­ Law
on­the­Constitutional­Court­of­Tajikistan,­paragraph­14.

4.4.2  Re-election of judges

“The­option­of­re-election­may­undermine­the­independence
of­ a­ judge.­ Nevertheless,­ the­ possibility­ of­ only­ one­ further
appointment­ following­ a­ long­ term­ also­ appears­ favourable­ in
order­to­allow­for­the­continuing­service­of­excellent­judges­(...)”

CDL-STD (1997)020 The­composition­of­constitutional­courts
-­Science­and­Technique­of­Democracy,­no.­20­(1997),­p.­14.

“It­ follows­ neither­ from­ the­ Constitution­ nor­ from­ the­ Draft
Law­ whether­ one­ and­ the­ same­ person­ may­ be­ re-elected­ as
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Constitutional­Court­judge.­The­lack­of­the­prohibition­of­re-elec-
tion­may­undermine­the­independence­of­a­judge.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­20.

“In­its­Study­on­the­Composition­of­Constitutional­Courts,­the
Venice­ Commission­ favoured­ long,­ non-renewable­ terms­ or­ at
most­one­possible­re-election.­The­non-renewability­even­further
increases­the­independence­of­a­Constitutional­Court­Judge.”

CDL-AD(2009)042 Opinion­on­Draft­Amendments­to­the­Law
on­the­Constitutional­Court­of­Latvia,­paragraph­14.

“Regarding­the­duration­of­term­of­office­of­the­Constitutional
Court’s­ judges,­ which­ is­ prolonged­ to­ twelve­ years,­ the
Constitutional­ Court­ Act­ should­ preferably­ state­ that­ it­ is­ non-
renewable,­ to­ further­ increase­ the­ independence­ of­ the
Constitutional­Court­Judges.”

CDL-AD(2011)016 Opinion­ on­ the­ new­ Constitution­ of
Hungary,­p.­95.

“In­ line­ with­ the­ Venice­ Commission’s­ recommendations,
draft­Article­153­provides­that­the­twelve-year­mandate­of­consti-
tutional­judges­be­non-renewable.”

CDL-AD(2013)028 Opinion­ on­ the­ draft­ amendments­ to
three­constitutional­provisions­relating­ to­ the­Constitutional
Court,­ the­ Supreme­ State­ Prosecutor­ and­ the­ Judicial
Council­of­Montenegro,­paragraph­24.

4.4.3  Continuity of membership

“(...)­Where­no­appointment­has­been­made,­default­mecha-
nisms­should­be­put­in­place­in­the­interest­of­the­court's­institu-
tional­stability.­ It­ is­true­that­not­every­possible­failure­requires­a
special­remedial­provision­and­that­it­may­normally­be­resolved­by
a­constitutional­system­capable­of­assimilating­conflicts­of­power.
Nevertheless,­default­mechanisms­already­exist­ in­certain­elec-
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tive­ (Germany,­ Portugal,­ Spain)­ or­ semi-elective­ (Bulgaria)
appointment­systems,­in­which­the­importance­of­the­stability­of
the­court­is­such­that­a­possible­political­failure­to­appoint­a­con-
stitutional­ judge­would­be­prevented­from­affecting­this­stability.
This­contingency­should­be­seen­as­an­exception,­so­as­to­pre-
vent­it­from­becoming­an­institution.”

CDL-STD (1997)020 The­ composition­ of­ constitutional
courts­ -­ Science­ and­ Technique­ of­ Democracy,­ no.­ 20
(1997),­p.­15.

“Rules­on­appointment­should­foresee­the­possibility­of­inac-
tion­by­the­nominating­authority­and­provide­for­an­extension­of
the­term­of­office­of­a­judge­until­the­appointment­of­his/her­suc-
cessor.­ In­case­of­prolonged­ inaction­by­ this­authority,­ the­quo-
rum­required­to­take­decisions­could­be­lowered.”

CDL-STD(1997)020 The­ composition­ of­ constitutional
courts­ -­ Science­ and­ Technique­ of­ Democracy,­ no.­ 20
(1997),­p.­22.

“Another­issue­of­great­ importance­(...)­ is­the­procedure­of
election­of­a­new­judge­by­the­Parliament.­There­should­be
either­a­procedure­allowing­the­ incumbent­ judge­to­pursue
his/her­work­until­the­formal­nomination­of­his/her­successor
or­a­provision­specifying­that­a­procedure­of­nomination­of­a
new­judge­could­start­some­time­before­the­expiration­of­the
mandate­of­the­incumbent­one.”

CDL-INF(2001)002 Opinion­on­the­Constitutional­Law­on­the
Constitutional­Court­of­the­Republic­of­Croatia,­paragraph­17.

“In­order­ to­ensure­and­safeguard­ the­stable­ functioning­of
the­constitutional­judiciary­the­Venice­Commission­recommends
(...)­ (b)­ through­ legislative­ changes­ only:­ (...)­ Providing­ that­ a
judge­remains­in­office­until­his­or­her­successor­takes­office;”

CDL-AD(2006)016 Opinion­ on­ possible­ constitutional­ and
legislative­ improvements­ to­ensure­ the­uninterrupted­ func-
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tioning­ of­ the­ Constitutional­ Court­ of­ Ukraine,­ paragraph
21(b).

“In­some­countries,­vacant­seats­at­the­Constitutional­Court
were­not­filled­within­time­for­political­reasons.­In­one­case­this­led
to­the­Court­being­unable­sit­due­to­the­lack­of­a­quorum.­In­order
to­guarantee­ the­uninterrupted­ functioning­of­ the­Constitutional
Court­the­members­of­the­court­should­continue­in­their­functions
until­their­successor­is­appointed.”

“In­ order­ to­ guarantee­ the­ uninterrupted­ functioning­ of­ the
Constitutional­ Court,­ judges­ should­ continue­ in­ their­ functions
until­their­successor­is­appointed.”

CDL-AD(2006)017 Opinion­ on­ amendments­ to­ the­ law­ on
the­Constitutional­Court­of­Armenia,­paragraphs­22,­31(2).

“The­ Venice­ Commission­ welcomes­ the­ introduction­ by
Article­14.2­of­the­possibility­for­a­judge­to­remain­in­office­after
the­15­ year­ term­or­ the­70­ years­ age­ limit,­ until­ a­ new­ judge­ is
appointed­to­replace­him­or­her.­This­should­ensure­the­continu-
ity­of­ the­work­of­ the­Constitutional­Court­and­ is­ in­ line­with­ the
principle­ referred­ to­ in­ the­ Venice­ Commission’s­ Opinion­ no.
377/2006­on­possible­constitutional­and­legislative­improvements
to­ensure­the­uninterrupted­functioning­of­the­constitutional­court
of­ Ukraine­ (CDL-AD(2006)016).­ In­ that­ Opinion,­ paragraph­ 13
states­that:

“A safeguard may be established through a provision allow-

ing a judge to continue to sit at the Court after his/her term of

office has expired until the judge's successor takes office. Such a

mechanism is currently in place for example in Bulgaria,

Germany, Latvia, Lithuania, Portugal, and Spain. Such a system

prevents that a stalemate during the appointment process blocks

the activity of the Court. As this is the case in the countries men-

tioned, it seems that in Ukraine such a solution could be intro-

duced by amendments to the law on the Court. This will however

not be sufficient in case of retirement for health reasons or death

of a judge.”

CDL-AD(2007)036 Opinion­on­Draft­Amendments­to­the­Law
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on­ the­Constitutional­Court,­ the­Civil­ Procedural­Code­and
the­Criminal­Procedural­Code­of­Azerbaijan,­paragraph­16.

“In­the­light­of­past­problems­encountered­in­other­countries,
it­might­be­useful­to­introduce­a­provision­stating­that­judges­who
are­going­to­retire­should­stay­in­office­until­their­successor­takes
office.”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraph­12.

“It­is­most­important­to­ensure­that­after­the­end­of­office­of­a
judge,­the­position­does­not­remain­vacant­for­a­prolonged­peri-
od.­In­a­few­countries­in­Europe,­Parliament­was­indeed­very­late
with­ the­appointment­of­new­ judges­and­ in­one­case,­ the­Court
was­ in-operational­ for­more­ than­a­year­and­a­half­because­ the
number­of­remaining­judges­had­fallen­below­the­quorum.

Therefore,­ Article­ 10­ should­ provide­ that­ judges­ remain­ in
office­until­their­successor­takes­up­office.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­25.

“In­addition,­ it­ is­ inevitable­ for­ the­ institutional­ stability­of­ the
Court­and­to­avoid­any­institutional­blockage,­that­continuity­of­the
Membership­of­the­Court­is­ensured.­This­can­be­done­by­extend-
ing­the­mandate­of­the­judge­to­pursue­his/her­work­until­the­formal
nomination­of­his/her­successor­as­is­already­provided­for­in­Article
11.3­CCL.­The­combined­approach­of­a­time­limit­for­the­appoint-
ment­and­the­extension­of­the­mandate­is­to­be­welcomed.”

CDL-AD(2009)042 Opinion­on­Draft­Amendments­to­the­Law
on­the­Constitutional­Court­of­Latvia,­paragraph­15.

“To­ ensure­ continuity­ of­ membership­ at­ the­ Constitutional
Court,­a­member­whose­term­has­expired­should­remain­in­office
until­his/her­successor­takes­over.”
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CDL-AD(2011)040 Opinion­on­the­law­on­the­establishment
and­rules­of­procedure­of­the­Constitutional­Court­of­Turkey,
paragraph­27.

“Article­15­allows­a­Constitutional­Court­judge­who­is­not­eli-
gible­ for­ an­old-age­pension­upon­ the­expiry­of­ his/her­ term­of
office­ to­ continue­ working­ for­ the­ Constitutional­ Court­ as­ an
adviser.­ It­ is­ indeed­advisable­that­financial­security­be­provided
for­a­Constitutional­Court­ judge­ for­a­certain­period­of­ time­ fol-
lowing­the­expiry­of­his/her­ term­of­office,­as­this­has­a­positive
influence­on­judicial­independence.­There­is­a­question,­however,
if­the­proposed­solution­is­the­most­appropriate­one­without­fur-
ther­ regulation.­ This­ rule­ could­ result­ in­ a­ former­Constitutional
Court­ judge­having­a­decisive­ influence­on­ the­decisions­of­ the
Constitutional­Court­also­after­the­expiry­of­his/her­term­of­office.
In­ addition,­ it­ is­ questionable­whether­ it­ is­ acceptable­ from­ the
viewpoint­of­his/her­former­office­to­be­in­a­subordinate­position
in­ relation­ to­ newly­ elected­ judges­ and­ even­ the­ Secretary
General.­In­order­to­avoid­such­problems,­it­would­be­advisable­to
specifically­ regulate­ the­ position­ of­ former­ Constitutional­ Court
judges­in­the­rules­of­procedure­of­the­Constitutional­Court.”

CDL-AD(2014)033 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­24.

4.5­­Termination/suspension­of­office
“Under­ Article­ 12­ of­ the­ Transitional­ Provisions­ of­ the

Fundamental­Law­and­ the­ALSRJ,­ the­upper-age­ limit­would­be
merged­with­the­retirement­age­to­the­effect­that­everyone­reach-
ing­ the­ retirement­age­would­actually­have­ to­ retire.­Exceptions
with­a­view­to­maintaining­the­upper-age­limit­of­70­years­for­“cer-
tain­public­law­officers”­(these­appear­to­be­the­Chief­Prosecutor,
the­ President­ of­ the­ Court­ of­ Auditors­ and­ the­ judges­ of­ the
Constitutional­Court)­were­nevertheless­provided.”

CDL-AD(2012)001 Opinion­on­Act­CLXII­of­2011­on­the­Legal
Status­and­Remuneration­of­Judges­and­Act­CLXI­of­2011­on
the­Organisation­ and­ Administration­ of­Courts­ of­Hungary,
paragraph­102.
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“Article­14­provides­ for­a­series­of­grounds­ for­ the­ recall­of
the­judges.­In­each­case,­the­judge­is­recalled­by­Parliament­upon
proposal­by­the­President­of­the­Republic.­In­particular­the­death
of­the­judge­is­purely­factual­and­need­not­result­in­a­“recall”­at­all.
The­same­applies­regarding­resignation­and­expiration­of­the­term
of­office.­Others­ require­an­assessment­of­ the­behaviour­of­ the
judge:­ whether­ he­ or­ she­ has­ engaged­ in­ activity­ incompatible
with­ the­office­ (Article­ 14.5),­whether­ he­or­ she­has­ committed
and­act­which­discredits­the­honour­and­dignity­(Article­14.7).­In
such­ cases­ a­ court­ -­ either­ the­ Constitutional­ or­ the­ Supreme
Court­-­should­decide­on­this­issue­before­the­judge­is­recalled­by
political­organs­(Parliament,­the­President­of­the­Republic).

Article­ 14.11­ foresees­ that­ a­ judge­ is­ recalled­ after­ being
transferred­ to­ another­ job.­ However,­ a­ transfer­ of­ a­ judge­ to
another­position­during­his­or­her­term­as­a­reason­for­a­recall­has
to­be­excluded.­During­his­or­her­term­of­office­a­judge­cannot­be
appointed­ to­another­post­without­a­prior­ resignation,­even­with
his­or­her­agreement.

A­violation­of­legislation­relating­to­traditions,­ceremonies­and
rites­is­also­provided­by­Article­14.7­as­a­reason­for­a­recall­of­a
judge.­ It­ seems­ that­ this­ law­ in­ particular­ prohibits­ excessively
large­ weddings­ and­ funerals,­ which­ ruin­ whole­ families.­ While
such­a­ law­may­make­sense­in­Tajik­society­ in­general,­ it­should
not­be­a­reason­to­dismiss­a­judge­of­the­Constitutional­Court.”

CDL-AD(2014)017 Opinion­on­ the­Draft­Constitutional­ Law
on­the­Constitutional­Court­of­Tajikistan,­paragraphs­22-24.

“Article­10­provides­that­ judges­can­tender­their­resignation
and­that­Parliament­adopts­a­decision­on­the­termination­of­office
within­30­days­as­of­the­date­of­request.­After­that­period,­the­term
of­office­of­Constitutional­Court­Judges­shall­expire.­Parliament
should­have­no­role­in­the­resignation­of­a­judge.­Judges­cannot
be­ forced­ to­ remain­ in­ office­ against­ their­ will.­ The­ mandate
should­automatically­terminate­after­the­30­days­period.

Pursuant­ to­Article­10.3­of­ the­draft­ Law,­ the­Constitutional
Court­shall­notify­the­proposer­that­nominated­a­judge­for­election
six­months­before­the­expiry­of­the­term­of­office­of­the­judge­or
before­ the­ fulfilment­ of­ the­ conditions­ for­ receiving­ an­ old-age
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pension.­ In­accordance­with­Article­154­of­ the­Constitution,­ the
draft­Law­regulates­the­reasons­and­procedure­for­the­termination
of­ judicial­ office­ (Articles­ 10-12),­ however,­ it­ does­ not­ regulate
what­the­consequences­are­if­a­nominated­candidate­is­not­elect-
ed­even­in­a­repeated­vote.­In­order­to­avoid­a­situation­in­which
judicial­positions­are­vacant­due­to­the­fact­that­new­judges­have
not­been­elected,­the­law­should­explicitly­provide­that­upon­the
expiry­of­the­term­for­which­a­Constitutional­Court­judge­has­been
elected,­ s/he­ continues­ to­ perform­ his/her­ office­ until­ the­ new
judge­takes­up­office.

Article­ 11­ should­ determine­ the­ kind­ of­ offences­ and­ their
level­of­gravity­which­ render­ the­ judge­“unfit­ for­duty;”­what­are
the­situations­of­“permanent­incapacity­for­the­function,”­and­the
context­ and­ the­ modalities­ through­ which­ the­ judge­ “publicly
expressed­his­political­beliefs.”­The­principle­of­legality­demands
that­the­conditions­for­such­a­very­serious­sanction­as­the­removal
be­specified­in­a­very­detailed­and­precise­way,­without­giving­too
wide­discretionary­power­to­the­Parliament­to­which­the­proposal
of­removal­is­submitted­by­the­Constitutional­Court.

Article­12­provides­that­during­criminal­proceedings­against­a
constitutional­judge,­the­judge­can­be­suspended­from­the­office;
the­decision­must­be­taken­with­the­majority­of­all­judges,­without
the­participation­of­the­judge­subject­to­the­criminal­proceeding.
The­suspension­is­not­provided­for­in­the­Constitution,­but­it­ is­a
quite­common­remedy­when­the­criminal­proceeding­refers­to­a
very­serious­offense.”

CDL-AD(2014)033 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraphs­19-22.

4.5.1 Impeachment of a judge

“The­Commission­is­aware­that­the­specific­grounds­for­dis-
missing­ the­constitutional­ judges­are­ listed­ in­Article­126­of­ the
Constitution.­In­this­respect,­ it­would­strongly­recommend­intro-
ducing­ a­ specific­ requirement­ in­ Article­ 149­ that­ a­ preliminary
decision­on­ this­matter­be­entrusted­ to­ the­Constitutional­Court
itself.­Such­a­provision­would­strongly­contribute­to­guaranteeing
the­independence­of­the­judges.­“
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CDL-AD(2005)015 Opinion­ on­ the­ amendments­ to­ the
Constitution­of­Ukraine,­paragraph­46.

“In­the­context­of­Article­9­of­the­draft­Law­it­is­a­vote­on­the
suspension­of­a­judge­or­the­President­of­the­Court­in­relation­to­a
criminal­investigation.­The­person­under­investigation­should­not
vote­ (and­ also­ not­ participate­ in­ the­ deliberations)­ in­ his­ or­ her
own­case.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­24.

“A­dismissal­of­a­judge­should­always­be­subject­to­a­fair­pro-
cedure­ and­ involve­ a­ decision­ of­ the­ High­ Council­ of­ the
Judiciary.“

CDL-AD(2009)014 Opinion­ on­ the­ Law­ on­ the­ High
Constitutional­ Court­ of­ the­ Palestinian­ National­ Authority,
paragraph­19.

“This­Article­refers­to­the­initiation­of­criminal­cases­against­a
judge.­ The­ decision­ to­ initiate­ such­ cases­ is­ made­ by­ the
Prosecutor­General­who­must­obtain­the­consent­of­the­Council­of
Judges.­He­or­ she­submits­a­proposal­ to­ the­Council­ of­ Judges,
indicating­the­circumstances­of­the­criminal­case­and­the­legal­pro-
vision­under­which­the­judge­is­accused­to­initiate­the­proceedings.

In­theory,­it­is­possible­for­the­prosecutors­to­instruct­the­case
without­the­consent­of­the­Council­of­Judges­by­simply­not­accus-
ing­the­respective­judge­and­leaving­him­or­her­-­willingly­-­in­the
status­of­a­suspect­or­witness.­The­status­of­a­witness­does­not
provide­the­person­with­the­same­guarantees­as­those­of­a­suspect
or­ accused.­ In­ addition­ -­ in­ particular­ -­ a­witness­ has­ to­ tell­ the
truth.­ A­ better­ protection­ of­ the­ independence­ of­ the­ judiciary
would­be­if­the­Council­of­Judges­were­requested,­at­a­very­early
stage­of­the­investigation,­to­give­its­approval­to­proceed.”

CDL-AD(2011)017 Opinion­on­ the­ introduction­of­ changes
to­ the­ constitutional­ law­ "on­ the­ status­ of­ judges"­ of
Kyrgyzstan,­paragraphs­66-­67.
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“There­ are­ some­ proposals­ relating­ to­ the­ dismissal­ of
judges.­The­criticism­that­the­“breach­of­oath”­is­potentially­very
wide­and­that­it­would­be­better­to­be­more­specific­is­clearly­jus-
tified­(see­under­item­B,­above).­The­wording­proposed­is­“com-

mitment of an offence, incompatible with further discharge of the

duties of a judge” -­ if­ this­welcome­wording­ is­to­be­used,­then
each­of­the­offences­in­question­would­have­to­be­clearly­defined
in­law.

There­is­a­suggestion­that­dismissal­for­refusal­to­consent­to
transfer­should­apply­only­where­the­transfer­ is­to­another­court
specialised­ in­ the­ same­body­of­ law­at­ the­ same­ level.­ There­ is
some­merit­in­the­suggestion,­although­it­is­conceivable­that­there
could­ be­ legitimate­ reasons­ why­ such­ a­ transfer­ could­ not­ be
made,­e.g.­because­over­time,­less­commercial­judges­would­be
needed.­ There­ is­ also­ a­ proposal­ that­ a­ judge­ charged­ with­ a
crime­should­have­his/her­appointment­terminated.­It­seems­that
it­would­be­reasonable­that­s/he­be­suspended­from­sitting­pend-
ing­trial,­provided­there­is­at­least­a­prima facie case­against­the
judge.­However,­ there­seems­ to­be­a­problem­ in­ the­ translation
(see­CDL-REF(2013)020).”

CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­to­the­Constitution,­strengthening­the­independence
of­judges­(including­an­explanatory­note­and­a­comparative
table)­and­on­the­changes­to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraphs­52-53.

4.6  Disciplinary measures
“Disciplinary­ rules­ for­ judges­ and­ rules­ for­ their­ dismissal

should­involve­a­binding­vote­by­the­court­itself.­Any­rules­for­dis-
missal­ of­ judges­ and­ the­ president­ of­ the­ court­ should­ be­ very
restrictive.”

CDL-STD(1997)020 The­ composition­ of­ constitutional
courts­ -­ Science­ and­ Technique­ of­ Democracy,­ no.­ 20
(1997),­p.­21.

“Article­16­makes­complex­provision­for­enabling­other­mem-
bers­ of­ the­ Court­ to­ deal­ with­ allegations­ against­ one­ or­ more
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members­ that­may­ have­ disciplinary­ consequences.­ It­ is­ rather
difficult­to­see­how­in­all­cases,­particularly­if­more­than­one­judge
is­affected,­a­proper­decision­could­be­given­by­other­members­of
the­Court.­Instead­of­transferring­the­case­to­the­small­provision-
al­committee­(see­above­under­Article­11),­there­may­be­a­need
for­a­wider­body­taking­disciplinary­measures.”

CDL-AD(2009)014 Opinion­ on­ the­ Law­ on­ the­ High
Constitutional­ Court­ of­ the­ Palestinian­ National­ Authority,
paragraph­20.

“In­order­to­balance­the­vagueness­of­the­term­of­“unworthi-
ness”­in­Section­16­ACC,­allowing­the­exclusion­of­a­member­from
the­ Court,­ procedural­ safeguards­ should­ be­ introduced,­ for
example­to­provide­for­the­decision­on­exclusion­to­be­taken­by­at
least­a­two-thirds­majority­or­even­the­unanimity­of­other­judges.”

CDL-AD(2012)009 Opinion­ on­ Act­ CLI­ of­ 2011­ on­ the
Constitutional­Court­of­Hungary,­paragraph­54(2).

“The­existing­provision­whereby­a­judge­cannot­be­arrested­or
detained­without­the­consent­of­Parliament­will­be­substituted­by­a
provision­that­the­consent­of­the­HCJ­is­required.­This­represents
a­considerable­ improvement­on­ the­existing­provision.­However,
no­ criteria­ on­ the­ basis­ of­ which­ consent­ is­ to­ be­ granted­ or
refused­ are­ provided.­ The­ Venice­ Commission­ has­ frequently
expressed­the­view­that­judges­should­only­have­functional­immu-
nity,­i.e.­immunity­for­acts­done­in­the­course­of­their­judicial­func-
tion,­or­such­ immunity­as­may­be­necessary­to­protect­ the­ inde-
pendence­of­the­judiciary­against­the­threat­from­wrongful­arrest:

“...judges should enjoy only functional immunity, that is to

say immunity from prosecution only for lawful acts per-

formed in carrying out their functions. In this regard, it

seems obvious that passive corruption, traffic of influence,

bribery, and similar offences cannot be considered as acts

committed in the lawful exercise of judicial functions.”

Unless­ there­ are­manifest­ indications­ of­ a­ false­ accusation
levelled­ against­ a­ judge­ by­ the­ prosecutor,­ the­ acts­ of­ a­ judge
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should­not­be­removed­from­the­scrutiny­of­an­independent­court
(see­ below).­Where­ there­ are­ reasonable­ grounds­ for­ believing
that­a­judge­is­guilty­of­having­committed­a­criminal­offence­s/he
should­not­be­entitled­to­immunity­and­the­HCJ­should­lift­immu-
nity,­notably­also­in­cases­of­corruption.­It­is­reasonable­that­the
HCJ­should­have­the­function­of­deciding­whether­to­lift­a­judge’s
immunity,­but­the­criteria­when­to­do­this­should­be­spelt­out.”

(...)
“In­addition,­a­judge­can­only­be­transferred­with­his/her­con-

sent,­unless­there­is­a­reorganisation­(etc.)­of­the­courts­(see­Article
85­above)­made­by­Parliament­(i.e.­not­a­mere­internal­reorganisa-
tion­in­a­court).­This­exception­should­be­set­out­in­this­provision.”

CDL-AD(2013)014 Opinion­on­ the­draft­ Law­on­ the­amend-
ments­to­the­Constitution,­strengthening­the­independence­of
judges­ (including­ an­ explanatory­ note­ and­ a­ comparative
table)­and­on­the­changes­to­the­Constitution­proposed­by­the
Constitutional­Assembly­of­Ukraine,­paragraphs­19-20,­30.

4.7  President of the Court
“According­ to­ Articles­ 17­ and­ 36,­ the­ distribution­ of­ cases

between­the­two­chambers­is­a­prerogative­of­the­Chairman.­The
Commission­suggests,­however,­a­provision­on­ this­ issue­which
relates­to­objective­criteria.­This­ issue­could­be­regulated­ in­the
rules­of­procedure.”

CDL-AD(2002)005 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­the­Republic­of­Azerbaijan,­p.­8.

“The­fact­that­the­Constitutional­Court’s­president­is­elected
by­a­political­actor­and­not­ the­Court­ itself­ is­a­widely­accepted
phenomenon.­Nevertheless,­the­election­of­the­President­by­the
Court­ itself­ is,­of­course,­preferable­ from­the­perspective­of­ the
independence­of­the­court.”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraph­8.
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“Article­4(3)­already­provides­that­the­President­of­the­Court
has­ the­ right­ to­ participate­ in­ the­ parliamentary­ session­ on­ the
adoption­of­the­budget.­This­provision­is­to­be­welcomed.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­16.

“It­however­notes­that,­according­to­the­present­Constitution
of­Hungary,­the­judges­have­elected­the­president­from­their­own
ranks,­a­system­which­is­seen,­in­general,­as­a­stronger­safeguard
for­the­independence­of­the­Constitutional­Court.”

CDL-AD(2011)016 Opinion­ on­ the­ new­ Constitution­ of
Hungary,­paragraph­94.

“Draft­ Article­ 153­ provides­ that­ the­ President­ of­ the
Constitutional­Court­be­chosen­by­ the­members­of­ the­court,­ a
provision­ which­ the­ Venice­ Commission­ welcomes­ (CDL-
AD(2012)024,­§§37-38).

Proposal­of­candidates­by­both­the­President­and­the­parlia-
mentary­committee­must­be­made­on­ the­basis­of­a­public­call.
This­ is­welcome,­as­ it­enhances­ the­ transparency­of­ the­proce-
dure,­hence­the­public­trust­in­the­Constitutional­Court.”

CDL-AD(2013)028 Opinion­ on­ the­ draft­ amendments­ to
three­constitutional­provisions­relating­ to­ the­Constitutional
Court,­ the­ Supreme­ State­ Prosecutor­ and­ the­ Judicial
Council­of­Montenegro,­paragraphs­25-26.

“Article­8­provides­that­the­President,­the­Vice-President­and­the
judges­of­the­Court­are­nominated­by­the­President­of­the­Republic
and­ elected­ by­ Parliament.­ In­ a­ presidential­ system,­ where­ the
President­of­the­state­has­real­executive­powers­and­not­only­cere-
monial­ones,­not­all­nominations­should­be­made­by­the­President.
Parliament­should­be­able­to­directly­elect­-­with­a­qualified­majority­-
at­least­part­of­the­judges­upon­its­own­proposals.­However,­such­a
change­would­first­require­an­amendment­to­Articles­56.2­and­69.9­of
the­ Constitution.­ In­ addition,­ preferably­ the­ President­ and­ Vice-
President­of­the­Court­should­be­elected­by­the­judges­themselves.”
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CDL-AD(2014)017 Opinion­on­ the­Draft­Constitutional­ Law
on­the­Constitutional­Court­of­Tajikistan,­paragraph­12.

“Article­16.3­provides­that­the­President­of­the­Constitutional
Court­has­the­right­to­participate­in­sessions­of­the­Government,
Parliament,­ the­ supreme­ courts­ and­ other­ state­ organs.­ The
Commission’s­delegation­was­ informed­that­ this­provision­helps
to­ensure­a­sufficient­respect­for­the­Court­in­protocol­issues.­In
many­countries­ the­Constitutional­Court­President­ indeed­ ranks
between­third­and­fifth­position­in­State­protocol,­which­shows­the
importance­ of­ the­ Constitutional­ Court­ among­ state­ powers.­ If
Article­ 16.3­ were­ retained­ for­ protocol­ reasons,­ the­ President
should­use­this­right­sparely­and­participate­mostly­in­ceremonial
sessions­of­other­state­powers­in­order­to­avoid­giving­the­impres-
sion­of­being­close­to­the­executive­or­the­legislative­powers.

Article­16.3­also­provides­for­“other­powers”­to­be­exercised
by­the­President­of­the­Court.­Without­further­specification­of­the
type­ and­ source­ of­ such­ powers,­ this­ provision­ should­ be
removed.

Article­ 18­ provides­ that­ one­ of­ the­ judges­ acts­ as­ the
Secretary­ of­ the­ Court.­ This­ position­ is­ different­ from­ that­ of­ a
Vice-President.­ It­ seems­ that­ the­ President­ of­ the­ Court­ nomi-
nates­/­makes­a­proposal­for­the­Secretary­(Article­16.1.11)­who
is­then­elected­by­the­judges­(Article­18).­Given­the­possibly­high
workload­of­the­Court,­a­Secretary­who­is­a­staff­member­rather
than­a­judge­might­be­more­efficient.­However,­there­is­no­prob-
lem­in­relation­to­standards.”

CDL-AD(2014)017 Opinion­on­ the­Draft­Constitutional­ Law
on­the­Constitutional­Court­of­Tajikistan,­paragraphs­30-32.

“Article­17­attributes­the­usual­powers­to­the­President­of­the
Constitutional­ Court.­ It­ is­ welcome­ that­ among­ his/her­ compe-
tences­paragraph­2­provides­that­the­President­“shall­take­care­of
preserving­the­independent­position­of­the­Constitutional­Court­in
relation­to­all­the­state­authorities.””

CDL-AD(2014)033 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­26.
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4.8  Independence of the judiciary
“While­the­basic­requirements­for­ judicial­ independence­are

the­ same­ for­ both­ ordinary­ and­ constitutional­ court­ judges,­ the
latter­must­ be­protected­ from­any­ attempt­ of­ political­ influence
due­to­their­position,­which­is­particularly­exposed­to­criticism­and
pressure­from­other­state­powers.­Therefore,­constitutional­court
judges­are­in­need­of­special­guarantees­for­their­independence,
as­set­out­in­the­current­Chapter­III,­which­should­not­be­deleted.”

“As­ a­ special­ constitutional­ body,­ the­ Constitutional­ Court
should­be­entitled­to­present­its­own­budget­directly­to­Parliament
without­the­intervention­of­the­Council­of­Judges­or­Government.
The­budget­of­the­Constitutional­Court­should­not­be­a­part­of­the
general­budget­of­the­judiciary.”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraphs­14,­35.

“A­general­power­of­the­Court­to­start­proceedings­on­its­own
initiative­ would­ make­ the­ Court­ a­ political­ actor­ and­ the­ Court
could­ lose­ its­ independent­position.­Each­decision­ to­ take­up­a
case­ or­ not­ to­ do­ so­ could­ be­ criticised­ as­ a­ political­ choice.
Consequently,­the­Court­should­be­limited­to­act­on­its­own­initia-
tive­only­in­cases­when­it­has­to­apply­a­norm­of­which­it­doubts
the­constitutionality.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­50.

“The­Court­is­to­have­a­Chief­Clerk­and­‘a­sufficient­number’
of­ other­ administrative­ staff,­ who­ are­ to­ be­ supervised­ by­ the
President­of­the­Court­and­the­Minister­of­Justice­‘each­one­with-
in­ the­ limits­of­his­ legal­ jurisdiction’,­and­ in­accordance­with­the
Law­of­the­Judicial­Authority.­There­is­a­danger­that­this­scheme
of­supervision­by­two­authorities­would­in­practice­cause­disputes
over­the­division­of­supervision.­The­administrative­supervision­of
the­ staff­ of­ the­ Constitutional­ Court­ by­ the­ Minister­ of­ Justice
endangers­the­independence­of­the­Court.”
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CDL-AD(2009)014 Opinion­ on­ the­ Law­ on­ the­ High
Constitutional­ Court­ of­ the­ Palestinian­ National­ Authority,
paragraph­42.

“To­avoid­the­impression­that­the­Members­of­Parliament­are
seen­ as­ a­ privileged­ elite,­ their­ salaries­ are­ fully­ transparent:
‘Information­of­the­total­sum­paid­to­a­Member­shall­be­available
to­the­public.’­A­similar­rule­ for­ the­Judges­of­ the­Constitutional
Court­should­be­introduced.”

“The­special­privilege­of­up­to­two­extra­weeks­of­holidays­for
Constitutional­Court­judges­who­formerly­have­served­in­a­court­-­as
opposed­for­example­to­former­advocates­or­university­professors
-­seems­to­contradict­the­principle­of­equality­between­the­judges.”

“In­ general,­ the­ attribution­ of­ bonuses­ (Article­ 39­ CCL)
includes­an­element­of­discretion.­Remuneration­should­be­based
on­a­general­standard­and­not­on­an­assessment­of­the­individual
performance­of­a­ judge.­At­ least­bonuses,­which­ involve­an­ele-
ment­of­discretion,­should­be­excluded.”

CDL-AD(2009)042 Opinion­on­Draft­Amendments­to­the­Law
on­the­Constitutional­Court­of­Latvia,­paragraphs­24,­27,­29.

“In­ the­ absence­ of­ an­ explicit­ constitutional­ prohibition,­ a
reduction­of­ the­salaries­of­ judges­may­ in­exceptional­situations
and­under­specific­conditions­be­justified­and­cannot­be­regard-
ed­as­an­infringement­of­the­independence­of­the­judiciary.­In­the
process­of­reduction­of­the­judges’­salaries,­dictated­by­an­eco-
nomic­ crisis,­ proper­ attention­ shall­ be­ paid­ to­ the­ fact­ whether
remuneration­continues­to­be­commensurate­with­the­dignity­of­a
judge’s­profession­and­his­or­her­burden­of­responsibility.”

CDL-AD(2010)038 Amicus­ Curiae­ Brief­ for­ the
Constitutional­ Court­ of­ ‘The­ former­ Yugoslav­ Republic­ of
Macedonia’­on­Amendments­ to­several­ laws­relating­to­ the
system­ of­ salaries­ and­ remunerations­ of­ elected­ and
appointed­officials,­paragraph­11.

“In­ order­ to­protect­ their­ independence,­ the­ salaries­of­ the
president­and­the­judges­of­the­Constitutional­Court­(and­the­ordi-
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nary­judges)­should­be­determined­by­law­and­not­be­submitted
to­an­annual­vote­in­the­parliament­on­the­budget.­The­coefficient
applied­should­be­fixed­in­the­Constitutional­Court­Law­itself.”

CDL-AD(2011)050 Opinion­on­draft­amendments­and­addi-
tions­to­the­law­on­the­Constitutional­Court­of­Serbia,­para-
graph­18.

“The­personal­privileges­granted­to­the­President,­provided­for
in­Sections­19­and­20­ACC­in­such­an­analytical­and­specific­way,
can­affect­the­dignity­of­the­President­and­the­public­perception­of
independence­of­ the­entire­Constitutional­Court.­A­ regulation­on
the­level­of­law­provides­a­guarantee­of­independence,­however.”

CDL-AD(2012)009 Opinion­ on­ Act­ CLI­ of­ 2011­ on­ the
Constitutional­Court­of­Hungary,­paragraph­54(6).

“Legal­ certainty­ and­ the­ independence­ of­ the­ judiciary­ are
principles­that­are­found­in­international­instruments­by­which­BiH
is­bound,­notably­the­European­Convention­on­Human­Rights­and
the­International­Covenant­on­Civil­and­Political­Rights.­More­con-
crete­definitions­of­ legal­ certainty­and­ the­ independence­of­ the
judiciary­ are­ provided­ by­ soft-law­ instruments­ adopted­ by­ the
United­Nations­and­the­Council­of­Europe­and­fine-tuned­through
international­case­law.”

“The­independence­of­the­judiciary­is­an­issue­that­affects­all
countries,­whatever­their­systems­and­is­related­to­the­democrat-
ic­regime­and­to­the­respect­for­the­separation­of­powers.­It­ is­a
fundamental­ guarantee­ of­ the­ rule­ of­ law,­ democracy­ and­ the
respect­for­human­rights.­It­ensures­that­justice­can­be­done­and
seen­to­be­done­without­undue­interference­by­any­other­branch
of­ power,­ other­ bodies­ inside­ the­ judiciary,­ other­ judges­or­ any
other­actors.­This­ independence­has­an­objective­and­a­subjec-
tive­ component.­ The­ objective­ component­ is­ the­ indispensable
quality­of­the­judiciary­and­the­subjective­component­is­the­right
of­individuals­to­have­their­rights­and­freedoms­determined­by­an
independent­judge.­This­principle­is­protected,­on­the­European
level,­ by­ Article­ 6­ ECHR­ and­ Article­ 47­ of­ the­ Charter­ of
Fundamental­Rights­of­the­European­Union.
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The­independence­of­the­judiciary­can­be­seen­as­having­two
forms:­ institutional­ and­ individual­ independence.­ Institutional
independence­refers­to­the­separation­of­powers­in­the­state­and
the­ability­of­the­judiciary­to­act­free­of­any­pressure­from­either
the­legislature­or­the­executive.­Individual­independence­pertains
to­the­ability­of­individual­judges­to­decide­cases­in­the­absence­of
any­political­or­other­pressure.

The­ UN­ Basic­ Principles­ on­ the­ Independence­ of­ the
Judiciary­ of­ 1985­ state­ that­ “the independence of the judiciary

shall be guaranteed by the State and enshrined in the

Constitution or the laws. It is the duty of public institutions to

respect and observe the independence of the judiciary.” The
document­ enumerates­ several­ conditions­ for­ judicial­ indepen-
dence,­ including­ the­ absence­ of­ any­ inappropriate­ and­ unwar-
ranted­interference­with­the­ judicial­process,­the­exclusive­ juris-
diction­ of­ the­ judiciary­ over­ all­ issues­ of­ a­ judicial­ nature,­ the
absence­of­the­review­of­judicial­decisions­by­non-judicial­powers,
a­ fair­ conduct­ of­ judicial­ proceedings­ and­ the­ respect­ for­ the
rights­of­the­parties,­or­the­security­of­tenure­and­protection­of­the
rights­of­individual­judges.

The­European­Court­of­Human­Rights­has­dealt­with­the­inde-
pendence­of­the­judiciary­in­several­cases.­In­the­case­of Bryan v.

the United Kingdom (1995), it declared that “in order to establish

whether a body can be considered "independent," regard must

be had, inter alia, to the manner of appointment of its members

and to their term of office, to the existence of guarantees against

outside pressures and to the question whether the body presents

an appearance of independence.” In­ the­ case­ of­ Delcourt v.

Belgium (1970),­ the­ court­ stressed­ that­ the­ principles­ of­ inde-
pendence­and­impartiality­require­that­judges­not­have­prejudicial
connections­ to,­ or­ views­ about,­ any­ party­ to­ a­ dispute,­ either
because­ of­ involvement­ in­ a­ previous­ stage­ of­ the­ dispute,­ or
because­of­a­personal­pecuniary­connection­ to­a­party­or­ issue
involved­in­the­dispute.

B. Institutional independence

The­judiciary­must­be­independent­and­impartial.­Institutional
judicial­ independence­focuses­on­the­ independence­of­the­ judi-
ciary­from­the­other­branches­of­state­power­(external­institution-
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al­ independence).­ The­ relationship­ between­ courts­ within­ the
same­judicial­system­should­also­be­taken­into­account­(internal
institutional­independence).

Institutional­independence­can­be­assessed­by­four­criteria.
The­ first­ criterion­ is­ independence­ in­ administrative­ matters,
which­means­ that­ the­ judiciary­ should­ be­ allowed­ to­ handle­ its
own­ administration­ and­ make­ decisions­ without­ any­ external
interference.­It­should­also­be­autonomous­in­deciding­the­alloca-
tion­of­cases.­The­second­criterion­is­that­the­judiciary­should­be
independent­ in­ financial­matters.­The­ judiciary­must­be­granted
sufficient­funds­to­properly­carry­out­its­functions­and­must­have
a­role­in­deciding­how­these­funds­are­allocated.­The­third­criteri-
on­is­that­it­should­have­independent­decision-making­power.­The
judiciary­must­be­ free­ to­decide­cases­without­external­ interfer-
ence.­ Its­ decisions­ must­ be­ respected­ (i.e.­ implemented)­ and
should­not­be­open­to­revision­by­non-judicial­powers.­The­fourth
criterion­is­that­it­should­be­independent­in­determining­jurisdic-
tion.­The­judiciary­should­determine­exclusively­whether­or­not­it
has­jurisdiction­in­a­certain­case.­In­addition,­the­possibility­for­a
person­in­BiH­to­move­from­political­functions­to­positions­within
the­judiciary­could­give­raise­to­concern­and­should­be­avoided.

C. Individual independence

Individual­ judicial­ independence­refers­to­the­independence
enjoyed­ by­ individual­ judges­ in­ carrying­ out­ their­ professional
duties.­ Judges­ must­ be­ independent­ and­ impartial.­ These
requirements­are­an­integral­part­of­the­fundamental­democratic
principle­of­the­separation­of­powers:­judges­should­not­be­sub-
ject­ to­ political­ influence­ and­ the­ judiciary­ should­ always­ be
impartial.

This­ requirement­ has­many­ aspects­ and­ the­ following­ four
seem­of­particular­importance­in­the­context­of­BiH.­The­first­one
is­ the­ appointment­ and­ the­ promotion­ of­ judges.­ All­ decisions
concerning­the­professional­career­of­ judges­must­be­based­on
objective­criteria­and­must­avoid­any­bias­and­discrimination.­The
selection­of­ judges­and­their­promotion­must­be­based­on­merit
(professional­qualifications,­personal­integrity).­The­second­is­the
security­ of­ tenure­ and­ financial­ security.­ The­ term­ of­ office­ of
judges­must­ be­ adequately­ secured­by­ law­and,­ ideally,­ should
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end­with­the­retirement­of­the­judge.­Adequate­remuneration­and
decent­ working­ conditions­ must­ also­ be­ guaranteed.­ Any
changes­in­the­guarantees­should­occur­only­in­exceptional­situ-
ations.­The­third­aspect­is­independence­in­the­decision-making
power.­Individual­judges­must­be­free­to­decide­cases­without­any
external­interference.­The­fourth­refers­to­the­rights­of­judges.­As
other­individuals,­judges­enjoy­an­array­of­human­rights,­yet­some
of­ these­ rights­ (freedom­of­association,­ freedom­of­expression,
etc.)­ are­ of­ special­ importance­ to­ them­ as­ these­ rights­ help­ in
ensuring­their­ individual­ independence.­On­the­other­hand,­cer-
tain­ fundamental­ rights­ are­ somewhat­ limited­ for­ judges:­ for
instance,­ freedom­of­ expression­ is­ limited­by­ the­duty­ of­ confi-
dentiality,­which­forms­a­part­of­the­principle­of­impartiality.”

CDL-AD(2012)014 Opinion­on­legal­certainty­and­the­inde-
pendence­of­the­judiciary­in­Bosnia­and­Herzegovina,­para-
graphs­7,­74-81.

“There­is­a­suggestion­that­the­decision­on­detention­or­arrest
in­ the­ case­ of­ judges­ of­ the­ Constitutional­ Court­ should­ be­ by
Parliament.­This­would­certainly­not­be­desirable,­as­it­would­rep-
resent­a­continued­politicisation­of­ judicial­ immunity­and­endan-
ger­judicial­ independence.­In­all­cases,­judges’­immunity­should
be­ reduced­ to­ functional­ immunity­ only.­ For­ ordinary­ judges,
immunity­ should­ be­ lifted­ by­ the­ HCJ.­ For­ judges­ of­ the
Constitutional­Court,­ immunity­should­be­lifted­by­the­plenary­of
the­ Court,­ with­ the­ exception­ of­ the­ judge­ concerned.­ In­ both
cases,­unless­there­are­manifest­indications­of­a­false­accusation
levelled­against­a­judge,­immunity­should­be­lifted­by­the­HCJ­and
the­Constitutional­Court­respectively.­The­decision­on­the­criminal
case­should­be­left­to­an­independent­court,­notably­as­concerns
cases­of­corruption.”

CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­to­the­Constitution,­strengthening­the­independence
of­judges­(including­an­explanatory­note­and­a­comparative
table)­and­on­the­changes­to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraph­49.
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“Article­ 11.1­ provides­ that­ “in­ performing­ their­ duties­ and
considering­ cases”­ judges­ of­ the­ Constitutional­ Court­ shall­ be
bound­only­by­the­Constitution­and­this­law.­This­excludes­that­the
judges­be­bound­by­any­other­legal­instruments­in­the­course­of
judicial­proceedings.­In­view­of­the­presumption­of­constitutional-
ity­of­legislation,­the­binding­force­of­other­legal­texts­“in­perform-
ing­the­duties”­of­the­judges­should­not­be­explicitly­ruled­out­(e.g.
regulations­about­business­trips­etc.).

CDL-AD(2014)017 Opinion­on­ the­Draft­Constitutional­ Law
on­the­Constitutional­Court­of­Tajikistan,­paragraph­17.

“Article­2­of­the­draft­law­takes­up­an­earlier­recommendation
of­ the­ Venice­ Commission­ that­ the­ independence­ of­ the
Constitutional­ Court­ should­ be­ explicitly­ mentioned­ in­ the­ Law.
This­article­should­be­complemented­by­a­clause­providing­ that
the­Court’s­decisions­and­the­constitutionally­conform­interpreta-
tion­of­the­challenged­legal­norm­provided­therein­shall­be­oblig-
atory­for­all­public­bodies.”

“Article­4,­in­connection­with­Articles­104­and­105­of­the­draft
Law,­ ensures­ the­ financial­ independence­ of­ the­ Constitutional
Court,­which­is­welcome.­Article­4­also­states­that­the­funds­and
“conditions­for­the­operation”­of­the­Constitutional­Court­shall­be
provided­by­the­State.­These­conditions­must­be­regulated­exclu-
sively­in­the­Constitution,­the­Law­on­the­Constitutional­Court­and
its­rules­of­procedure.”

CDL-AD(2014)033 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraphs­9,­11.

4.10  Internal structure of the court - chambers

“However,­we­can­see­the­dangers­of­splitting­the­Court­into
two­ chambers.­ The­ possible­ problems­ are:­ development­ of
diverging­interpretations­and­lines­of­jurisprudence,­the­distribu-
tion­of­ the­docket­between­ the­chambers,­and­ the­ resolution­of
conflict­of­competences­between­the­two­benches.­It­was­thought
by­ the­ drafters­ that­ the­ possible­ inconsistencies­ between­ the
case-law­of­the­chambers­can­be­settled­by­the­plenary­session­of
the­Court.­The­detailed­procedural­rules­should­pay­attention­to
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the­ just­ distribution­ of­ files.­ The­ supervising­ role­ of­ the­ plenum
can­ similarly­ resolve­ the­ conflict­ between­ the­ chambers­ on­ the
question­which­bench­is­competent­in­the­concrete­case.”

CDL-AD(2004)024 Opinion­ on­ the­ Draft­ Constitutional
Amendments­ with­ regard­ to­ the­ Constitutional­ Court­ of
Turkey,­paragraph­13.

“The­transfer­of­the­authority­of­a­Court­of­nine­judges­(with­a
quorum­ of­ six)­ to­ a­ panel­ of­ three­ judges­ remains­ questionable.
Articles­16(1),­17(2)­and­18­even­seem­to­presuppose­the­perma-
nent­ existence­ of­ the­ ‘provisional’­ (in­ another­ translation­ ‘tempo-
rary’)­committee­because­it­ is­competent­to­decide­in­cases­other
than­those­envisaged­in­Article­11­itself­(court­holidays).­Before­such
a­committee­be­established­other­means­of­communication­should
be­exhausted,­e.g.­video­or­even­telephonic­conferences.­The­rules
of­procedure­should­make­ it­ clear­ that­ the­emergency­procedure
cannot­be­used­to­discard­judges­from­decision­making.”

CDL-AD(2009)014 Opinion­ on­ the­ Law­ on­ the­ High
Constitutional­ Court­ of­ the­ Palestinian­ National­ Authority,
paragraph­17.

“Furthermore,­according­to­Article­13.f­CCL­the­President­is
entitled­ “to­ assign­ members­ from­ another­ Chamber­ in­ case­ a
Chamber­fails­to­convene­due­to­a­factual­or­legal­impossibility.”
Rec(2000)12,­para.­24­may­be­recalled,­stating­that­“the­alloca-
tion­ of­ cases­ within­ a­ court­ should­ follow­ objective­ pre-estab-
lished­criteria­ in­order­ to­safeguard­ the­ right­ to­an­ independent
and­impartial­judge.­It­should­not­be­influenced­by­the­wishes­of­a
party­to­the­case­or­anyone­otherwise­interested­in­the­outcome
of­the­case.”­Thus,­if­it­is­seen­necessary­to­assign­members­from
the­ other­ Chamber,­ it­ should­ better­ be­ done­ by­ lot­ or­ by­ a­ list
agreed­upon­in­advance.”

“The­ composition­ of­ the­ Constitutional­ Court’s­ Chambers
should­be­clearly­regulated,­taking­into­account­the­mixed­com-
position­ of­ the­ Court­ by­ providing­ for­ members­ from­ different
branches­in­each­Chamber.­The­composition­should­be­predeter-
mined­in­advance­for­a­certain­period­of­time­in­order­to­exclude
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the­ possibility­ to­ influence­ a­ case­ through­ an­ad hoc composi-
tion.”

“The­ assigning­ of­members­ to­ another­ chamber­ should­ be
done­by­lot­or­by­a­list­agreed­upon­in­advance.”

CDL-AD(2011)040 Opinion­on­the­law­on­the­establishment
and­rules­of­procedure­of­the­Constitutional­Court­of­Turkey,
paragraphs­29,­104(3),104(5).

“Article­ 129­ will­ add­ to­ the­ main­ principles­ of­ judicial­ pro-
ceedings­ the­ principle­ of­ automatic­ allocation­ of­ cases.­ The
Venice­Commission’s­view­on­this,­as­set­out­in­its­Report­on­the
independence­of­the­judicial­system­Part­I:­the­independence­of
judges,­is­as­follows:

“80. In order to enhance impartiality and independence of

the judiciary it is highly recommended that the order in which

judges deal with the cases be determined on the basis of

general criteria. This can be done for example on the basis

of alphabetical order, on the basis of a computerised system

or on the basis of objective criteria such as categories of

cases. The general rules (including exceptions) should be

formulated by the law or by special regulations on the basis

of the law, e.g. in court regulations laid down by the presidi-

um or president. It may not always be possible to establish a

fully comprehensive abstract system that operates for all

cases, leaving no room to decisions regarding allocation in

individual cases. There may be circumstances requiring a

need to take into account the workload or the specialisation

of judges. Especially complex legal issues may require the

participation of judges who are expert in that area.

Moreover, it may be prudent to place newly appointed

judges in a panel with more experienced members for a cer-

tain period of time. Furthermore, it may be prudent when a

court has to give a principled ruling on a complex or land-

mark case, that senior judges will sit on that case. The crite-

ria for taking such decisions by the court president or pre-

sidium should, however, be defined in advance. Ideally, this

allocation should be subject to review.
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81. To sum up, the Venice Commission strongly recom-

mends that the allocation of cases to individual judges should

be based to the maximum extent possible on objective and

transparent criteria established in advance by the law or by

special regulations on the basis of the law, e.g. in court reg-

ulations. Exceptions should be motivated.”

The­automated­allocation­of­cases­under­Article­129­is­there-
fore­ in­ line­with­Venice­Commission­ recommendations.­This­ is­a
very­welcome­change.”

CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­ to­ the­Constitution,­ strengthening­ the­ independence
of­ judges­(including­an­explanatory­note­and­a­comparative
table)­ and­on­ the­changes­ to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraphs­31-32.

4.11  Secretary General / staff / experts

“Article­21­of­the­draft­law­determines­the­requirements­that­a
candidate­must­satisfy­in­order­to­be­appointed­Secretary­General.
Article­ 24­ determines­ the­ requirements­ for­ Constitutional­ Court
advisers.­In­both­instances­candidates­have­to­hold­a­degree­in­law
and­have­ seven­ years­of­work­experience.­ In­ light­ of­ the­ impor-
tance­of­the­role­of­the­Secretary­General­for­the­organisation­of
the­work­of­the­Constitutional­Court,­ it­would­be­appropriate­that
stricter­requirements­applied­for­the­appointment­of­the­Secretary
General.­To­ensure­the­necessary­flexibility­for­the­Court,­the­pow-
ers­of­the­Secretary­General­should­be­determined­in­the­rules­of
procedure­rather­than­in­the­law.

Article­23­should­ indicate­that,­ in­their­advisory­function,­the
Constitutional­Court­advisers­are­bound­by­the­instructions­of­the
Constitutional­ Court­ Judges­ only,­ not­ that­ of­ the­ Secretary
General.

Article­26­provides­that­the­Court­may­“hire­experts­in­certain
fields­ to­carry­out­specialized­activities.”­The­ law­should­provide
that­rules­for­hiring­such­experts­be­set­out­in­the­rules­of­proce-
dure.”

CDL-AD(2014)033 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraphs­27-30.
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5­­The­right­to­appeal­to­the­court
5.1  Appeal by a public body

“Article­ 46.2­ prohibits­ applications­by­ public­ legal­ persons.
Under­the­domestic­law­of­a­number­of­European­states­applica-
tions­of­public­legal­persons,­such­as­municipalities,­broadcasting
companies,­universities­or­churches­are­admissible­under­certain
circumstances.­ For­ example,­ in­ Austrian­ and­ German
Constitutional­ Law,­ the­ right­ of­ individual­ application­before­ the
Constitutional­ Court­ comes­ with­ the­ compulsive­ existence­ of­ a
subjective­right­granted­by­the­law.­This­is­often­true­for­property
rights.­ Fundamental­ rights­ are­ guaranteed­ to­ legal­ persons­ as
well­ as­ far­ as­ they­ are­ applicable­ to­ them­ according­ to­ their
nature.­Also­a­limited­number­of­public­legal­persons­come­under
this­provision.­Hence­they­should­be­able­to­ invoke­rights­under
the­Constitution­before­the­Constitutional­Court.”

“Public­ legal­ persons­ should­ be­ able­ to­ invoke­ applicable
rights­under­the­Constitution­before­the­Constitutional­Court­(...)”

CDL-AD(2011)040 Opinion­on­the­law­on­the­establishment
and­rules­of­procedure­of­the­Constitutional­Court­of­Turkey,
paragraphs­67,­104(17).

“It­ is­ envisaged­ to­ widen­ the­ competence­ of­ the
Constitutional­Court­to­“solving­the­dispute­between­constitution-
al­bodies­ regarding­ their­ constitutional­powers”­and­ this­ is­wel-
come”­ (see­ under­ paragraph­ “Legal­ disputes­ between­ state
organs”).

CDL-AD(2014)027 Opinion­on­ the­Draft­Concept­Paper­on
the­Constitutional­Reforms­of­the­Republic­of­Armenia,­para-
graph­73.

5.1.1 Parliamentary minority

“It­ is­ not­ provided­ in­ the­Constitution­ that­ a­minority­ in­ the
Parliament­ can­ refer­ a­ case­ to­ the­ Constitutional­ Court.­ Article
130.III­of­the­Constitution­provides­that­a­case­can­be­referred­to
the­Court­by­the­Parliament­as­a­whole,­i.e.­by­a­decision­taken­by
the­majority­ of­ its­members.­ However,­ the­ Constitutional­ Court
can­play­an­important­role­in­the­establishment­of­the­rule­of­law
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and­the­reinforcement­of­law­through­the­protection­of­the­rights
of­ a­ minoritarian­ group­ in­ the­ Parliament.­ When­ the­ case­ is
brought­before­the­Constitutional­Court­by­a­group­of­members­of
Parliament,­ the­Court's­ decision­may­ result­ in­ avoiding­ political
conflict­ on­ the­ passing­ of­ a­ bill­ (see,­ for­ example,­ the
Constitutional­revision­of­1974­in­France­which­granted­to­groups
of­60­members­of­the­Parliament­or­60­members­of­the­Senat­the
right­ to­ refer­a­case­ to­ the­Conseil­constitutionnel;­see­also­ the
Constitution­ of­ the­ Russian­ Federation­ of­ 12­ December­ 1993
which­gives­ to­groups­ representing­one­ fifth­of­ the­members­of
the­Federation­Council­or­one­ fifth­of­ the­members­of­ the­State
Duma­the­right­to­refer­a­case­to­the­Constitutional­Court).”

CDL-INF (1996)010 Opinion­ on­ the­ draft­ law­ on­ the
Constitutional­Court­of­the­Republic­of­Azerbaijan,­p.­3.

“The­question­who­may­[have]­standing­to­challenge­norma-
tive­acts­before­constitutional­court­is­sensitive­since­it­concerns
the­ mutual­ relationship­ of­ constitutional­ court­ and­ legislator.
Continental­legal­orders­usually­restrict­this­possibility­to­the­rele-
vant­central­state­bodies­or­significant­percentage­thereof­(a­par-
liamentary­ minority­ opposition­ should­ have­ access­ to­ the
Constitutional­Court).­The­purpose­of­ this­ limitation­ is­ to­restrict
the­procedure­before­ the­Court­ only­ for­ serious­ cases­ in­which
supremacy­of­the­constitution­is­actually­at­stake.­Taking­into­con-
sideration­ the­ number­ of­ the­ deputies­ of­ the­ Parliament­ of
Moldova­ (According­ to­ Article­ 60.2­ of­ the­ Constitution­ the
Parliament­ consists­ of­ 101­ members)­ the­ number­ 5­ deputies
seems­too­low.­Such­a­low­threshold­can­lead­to­an­overburden-
ing­of­the­Constitutional­Court.”

CDL-AD(2002)016 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­and­Corresponding­Amendments­of­the
Constitution­of­the­Republic­of­Moldova,­paragraph­46.

5.1.2 Ombudsman

“Provision­ is­made­ in­paragraph­1­ for­ the­possibility­ for­ the
Defender­(after­modification­of­the­Constitution­on­this­point:­see
Article­27)­to­apply­to­the­Constitutional­Court­in­respect­of­viola-
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tions­of­human­rights­and­freedoms.­This­new­prerogative­of­the
Defender­ is­ in­ line­with­ the­recommendation­of­ the­Commission
and­the­European­standards."

CDL-AD(2003)006 Opinion­on­the­Draft­Law­on­the­Human
Rights­defender­of­Armenia,­p.4.

“Particularly­ welcomed­ are­ provisions­ on­ the­ ombudsper-
son’s­mandate­to­the­promotion,­in­addition­to­the­protection,­of
human­ rights­ and­ fundamental­ freedoms,­ the­ ombudsperson’s
right­ to­ appeal­ to­ the­ Constitutional­ Court,­ his­ or­ her­ right­ of
unhindered­access­in­private­to­persons­deprived­of­their­ liberty
and­the­ombudsperson’s­budgetary­independence.”

CDL-AD(2004)041 Joint­ Opinion­ on­ the­ Draft­ Law­ on­ the
ombudsman­ of­ Serbia­ by­ the­ Venice­ Commission,­ the
Commissioner­ for­ Human­ Rights­ and­ the­ Directorate
General­ of­ Human­ Rights­ of­ the­ Council­ of­ Europe,­ para-
graph­7.

“The­ Venice­ Commission­ considers­ that­ ombudspersons,
where­they­exist,­are­important­elements­of­a­democratic­society
protecting­human­rights.”

“The­ Venice­Commission­ recommends­ that­ ‘the­mandate
of­ the­Ombudsman­or­Human­Rights­Defender­should­ include
the­ possibility­ of­ applying­ to­ the­ constitutional­ court­ of­ the
country­for­an­abstract­judgment­on­questions­concerning­the
constitutionality­of­laws­and­regulations­or­general­administra-
tive­ acts­ which­ raise­ issues­ affecting­ human­ rights­ and­ free-
doms.­ The­ Ombudsman­ should­ be­ able­ to­ do­ this­ of­ his/her
own­motion­or­triggered­by­a­particular­complaint­made­to­the
institution.”

“In­these­systems,­ombudspersons­provide­possible­ways­of
access­ to­ individual­ justice,­ albeit­ indirectly.­ The­ Venice
Commission­ considers­ that­ ombudspersons­ are­ elements­ of­ a
democratic­ society­ that­ secure­ respect­ for­ individual­ human
rights.­Therefore,­where­ombudspersons­exist,­ it­may­be­advis-
able­to­give­them­the­possibility­to­initiate­constitutional­review­of
normative­acts­on­behalf­of­or­triggered­by­individuals.”
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“An­advantage­of­indirect­individual­access­is­that­the­bodies
filing­complaints­are­usually­well-informed­and­have­the­required
legal­skills­to­formulate­a­valid­request.­They­can­also­serve­as­fil-
ters­to­avoid­overburdening­constitutional­courts,­selecting­appli-
cations­ in­ order­ to­ leave­ aside­ abusive­ or­ repetitive­ requests.
Finally,­ indirect­ access­ plays­ a­ vital­ role­ in­ the­ prevention­ of
unnecessarily­ prolonging­ rather­ obvious­ unconstitutional­ situa-
tions.­However,­ indirect­access­has­a­clear­disadvantage,­as­ its
effectiveness­is­heavily­reliant­on­the­capacity­of­these­bodies­to
identify­potentially­unconstitutional­normative­acts­and­their­will-
ingness­to­submit­applications­before­the­constitutional­court­or
equivalent­ bodies.­ Therefore,­ the­ Venice­ Commission­ sees­ an
advantage­ in­ combining­ indirect­ access­ with­ a­ form­ of­ direct
access,­balancing­the­different­existing­mechanisms.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­2,­64,­106,­108.

“Articles­18­and­19­of­the­law,­which­grant­the­Protector­the
power­ (...)­ to­ “initiate a proceeding before the Constitutional

Court of Montenegro for the assessment of conformity of laws

with the Constitution and confirmed and published international

treaties or the conformity of other regulations and general acts

with the Constitution and law (Art. 19),” already­ imply­ that­ the
Protector­ is­also­expected­ to­address­more­general­ issues­ than
merely­individual­human­rights­violations.”

CDL-AD(2011)034 Joint­opinion­on­the­law­on­the­protector
of­human­rights­and­freedoms­of­Montenegro­by­the­Venice
Commission­and­the­OSCE­Office­for­Democratic­Institutions
and­Human­Rights­(OSCE/ODIHR),­paragraph­11.

“Section­26­ACC­also­empowers­ the­Prosecutor­General­ to
request­the­Constitutional­Court­to­examine­the­conformity­of­reg-
ulations­ with­ the­ Fundamental­ Law,­ if­ a­ person­ concerned­ is
unable­to­defend­his­or­her­rights­personally­or­if­the­violation­of
rights­affects­a­larger­group­of­people.­It­is­incoherent­to­give­the
power­ to­ defend­ individual­ interests­ to­ the­ Prosecutor­ General
who­is­called­upon­to­defend­the­public­interest.­The­Prosecutor
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General­could­easily­come­into­a­situation­where­these­interests
conflict­and­he­or­she­cannot­pursue­both­of­them­with­the­same
vigour­which­ they­may­merit.­Admittedly­ this­ is­mitigated­by­ the
fact­ that­ the­ Prosecutor­ General­ may­ bring­ a­ complaint­ to­ the
Constitutional­Court­only­if­he­or­she­participated­in­the­court­pro-
ceedings­on­which­the­case­is­based.­While­such­powers­do­not
contradict­European­standards,­the­Hungarian­authorities­should
consider­ vesting­ them­ in­ the­ Commissioner­ for­ Fundamental
Rights.”

CDL-AD(2012)009 Opinion­ on­ Act­ CLI­ of­ 2011­ on­ the
Constitutional­Court­of­Hungary,­paragraph­29.

5.1.3 Courts (preliminary request)

“(...)­ The­ question­ was­ also­ raised­ whether­ the­ draft­ law
allows­citizens­who­feel­that­their­constitutional­rights­are­violated
by­ legal­ acts­ to­ bring­ their­ case,­ be­ it­ indirectly,­ before­ the
Constitutional­Court­ (individual­applications,­ in concreto control
of­the­constitutionality­of­norms).

In­order­to­decide­whether­it­is­advisable­to­introduce­at­this
stage­this­way­of­ referral­of­cases­ to­ the­Constitutional­Court,­ it
would­first­be­desirable­to­evaluate­the­risk­of­a­very­large­number
of­applications­being­brought­before­the­Court.­A­solution­which
seems­to­be­permitted­under­the­Constitution­and­under­the­draft
text­consists­in­authorising­the­Supreme­Court­(and­also­any­other
jurisdiction­ through­ the­ Supreme­ Court)­ to­ submit­ to­ the
Constitutional­ Court­ any­ objection­ of­ unconstitutionality­ raised
before­it.­This­will­allow­the­Constitutional­Court­to­control­not­only
in abstracto the­ constitutionality­ of­ norms­ (a­ control­ which­ is
already­foreseen­in­the­Constitution),­but­also­in­concreto within
the­framework­of­incidental­control­procedures.­In­other­words,­in
a­given­case,­every­tribunal­of­the­Republic­of­Azerbaijan­before
which­the­constitutionality­of­a­legal­act­is­challenged­would­stay
the­proceedings­until­the­Constitutional­Court­has­given­its­deci-
sion­on­this­issue.”

CDL-INF(1996)010 Opinion­ on­ the­ draft­ law­ on­ the
Constitutional­Court­of­the­Republic­of­Azerbaijan,­p.­4.
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“It­ is­ recognised­ as­ desirable­ that­ the­ mandate­ of­ the
Ombudsman­or­Human­Rights­Defender­should­include­the­pos-
sibility­of­applying­to­the­constitutional­court­of­the­country­for­an
abstract­ judgment­on­questions­concerning­ the­constitutionality
of­laws­and­regulations­or­general­administrative­acts­which­raise
issues­ affecting­ human­ rights­ and­ freedoms.­ The­ Ombudsman
should­be­able­to­do­this­of­his/her­own­motion­or­triggered­by­a
particular­complaint­made­to­the­ institution.­ In­the­ latter­case,­ it
will­be­appropriate­to­observe­the­distinction­that­the­issues­raised
by­the­complaint­are­in­fact­suitable­for­being­dealt­with­by­a­con-
stitutional­ court,­ and­ that­ the­position­of­ the­complainant­ is­not
such­as­to­indicate­a­recourse­to­the­courts­of­law­as­the­primary
solution,­which­may­or­may­not­result­in­the­court­of­law­submit-
ting­the­question­of­constitutionality­to­the­constitutional­court.”

CDL-AD(2007)020 Opinion­ on­ the­ possible­ reform­ of­ the
Ombudsman­Institution­in­Kazakhstan,­paragraph­14.

“The­ ordinary­ courts­ should­ not­ only­ make­ preliminary
requests­when­ they­ are­ asked­ to­ do­ so­ by­ the­ parties­ but­ also
when­they­themselves­have­doubts­about­the­constitutionality­of­a
law­they­have­to­apply.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­55.

“From­ the­ viewpoint­ of­ human­ rights­ protection,­ it­ is­ more
expedient­and­efficient­ to­give­courts­of­all­ levels­access­ to­ the
constitutional­court.”

“The­constitutional­court­should­not­be­overburdened­and­if
ordinary­courts­can­initiate­preliminary­proceedings,­they­should
be­able­to­formulate­a­valid­question.”

“Ordinary­ proceedings­ should­ be­ stayed,­ when­ preliminary
questions­in­this­case­are­raised­to­the­constitutional­court.­This
can­ take­place­either­ ipso jure or­by­decision­of­ the­competent
court.­Anyway­ it­must­be­ensured,­ that­ the­ordinary­ judge­does
not­have­to­apply­a­law,­he­holds­to­be­unconstitutional­and­whose
constitutionality­ is­to­be­decided­by­the­constitutional­court­with
regard­to­the­same­case.”

65

Èç­ïðàêòèêè­Âåíåöèàíñêîé­êîìèññèè­



“However,­the­Venice­Commission­notes­that,­when­there­is
no­direct­individual­access­to­constitutional­courts,­it­would­be­too
high­ a­ threshold­ condition­ to­ limit­ preliminary­ questions­ to­ cir-
cumstances­where­an­ordinary­judge­is­convinced­of­the­uncon-
stitutionality­of­a­provision;­serious­doubt­should­suffice.”

“(...)­Ordinary­courts­should­have­a­certain­degree­of­discre-
tion.­When­they­are­convinced­of­the­unconstitutionality­of­a­pro-
vision,­ they­ should­ be­ able­ to­ request­ preliminary­ decisions­ to
challenge­the­norm­in­question­before­the­constitutional­court.­If
no­direct­individual­access­exists,­serious­doubts­should­be­suffi-
cient­for­a­preliminary­control­procedure­before­the­constitutional
court.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­62,­126,­142,­216,­226.

“Article­25.9­of­the­draft­Code,­which­states­that­“No action

for unconstitutionality shall be allowed in constitutional defence

actions,” seems­to­preclude­the­possibility­of­adjudication­of­con-
stitutionality­of­norms­by­the­ordinary­judge.­However,­in­most­of
the­situations­concerned­by­the­defence­actions,­it­is­precisely­the
application­ of­ a­ norm­which­ is­ unconstitutional­ that­ creates­ the
unconstitutional­situation­against­which­a­remedy­is­sought.

The­ordinary­judge­should­be­allowed­not­to­apply­the­norm
deemed­ unconstitutional­ in­ the­ specific­ case­ and­ such­ cases
should­be­referred­to­the­Constitutional­Court­for­final­decision.”

CDL-AD(2011)038 Opinion­on­the­draft­code­of­constitution-
al­procedure­of­Bolivia,­paragraph­32.

5.2  Claims brought by individuals

“Article­ 14.8­ of­ the­ current­ Law on Constitutional

Proceedings (Article­14.10­of­the­Draft Proceedings)­allows­indi-
vidual­ citizens­ and­ legal­ entities­ to­ appeal­ to­ the­ Constitutional
Court­on ‘questions directly affecting their constitutional rights if

these do not lie within the competence of the other courts’.­This
right­should,­of­course,­not­be­limited­to­citizens,­but­be­extended
to­any­individual,­ including­foreigners­and­stateless­people,­who
are­under­the­jurisdiction­of­Kyrgyzstan.
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This­ type­of­ individual­ complaint­ is­ limited­ to­ cases­ that­do
‘not lie within the competence of other courts’. (...)­The­Venice
Commission­therefore­recommends­the­introduction­of­individual
complaint­proceedings­also­against­individual­acts.”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraphs­22-23.

“Welcoming­the­introduction­of­the­constitutional­complaint,
the­Commission­draws­attention­to­the­fact­that­this­will­probably
change­the­function­of­judicial­review­as­increasing­the­case-load
of­the­Constitutional­Court.”

CDL-AD(2009)024 Opinion­ on­ the­ Draft­ Law­ of­ Ukraine
amending­ the­ Constitution­ presented­ by­ the­ President­ of
Ukraine,­paragraph­102.

“Therefore,­ the­ Venice­ Commission­ sees­ an­ advantage­ in
combining­indirect­and­direct­access,­thereby­creating­a­balance
between­the­different­existing­mechanisms.”

“The­Venice­Commission­is­in­favour­of­the­full­constitutional
complaint,­not­only­because­ it­provides­ for­comprehensive­pro-
tection­of­constitutional­rights,­but­also­because­of­the­subsidiary
nature­ of­ the­ relief­ provided­ by­ the­ European­ Court­ of­ Human
Rights­ and­ the­ desirability­ to­ settle­ human­ rights­ issues­ on­ the
national­level.”

“Full­constitutional­complaints­undoubtedly­provide­the­most
comprehensive­ individual­ access­ to­ constitutional­ justice­ and
hence­the­most­thorough­protection­of­individual­rights.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­3,­79-80.

“On­the­one­hand,­the­Venice­Commission­notes­with­satis-
faction­that­the­individual­constitutional­complaint­has­been­intro-
duced­into­the­constitutional­review­system.”
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CDL-AD(2011)016 Opinion­ on­ the­ new­ Constitution­ of
Hungary,­paragraph­97.

“An­explicit­ reference­ to­ the European­Convention­as inter-

preted by the European Court of Human Rights should­be­added
as­the­basis­for­individual­complaints.”

CDL-AD(2011)040 Opinion­on­the­law­on­the­establishment
and­rules­of­procedure­of­the­Constitutional­Court­of­Turkey,
paragraph­63.

5.2.1  Full constitutional complaint

“In­ addition,­ a­ full­ constitutional­ complaint­ to­ the
Constitutional­ Court­ -­ against­ all­ cases­ of­ violation­ of­ human
rights­through­individual­acts­-­should­be­introduced.­In­Ukraine,
individual­ complaints­ to­ the­ Constitutional­ Court­ can­ only­ be
directed­against­unconstitutional­legislation2 but­not­against­indi-
vidual­unconstitutional­acts.­The­violation­of­human­rights­through
individual­acts,­including­cases­of­excessive­length­of­procedure,
cannot­be­attacked­before­the­Constitutional­Court.­The­introduc-
tion­ of­ a­ full­ constitutional­ complaint­ was­ proposed­ by­ the
Speaker­of­Parliament­in­2011­but­this­proposal­has­not­yet­been
implemented.­A­full­constitutional­complaint­to­the­Constitutional
Court­would­also­cover­ cases­of­ excessive­ length­of­procedure
before­the­Supreme­Court.”

CDL-AD(2013)034 Opinion­on­Proposals­Amending­the­Draft
Law­on­the­Amendments­to­the­Constitution­to­strengthen­the
independence­of­judges­of­Ukraine,­paragraph­11.

“(...)­the­amparo action­should­not­only­protect­against­illegal
acts,­but­also­against­unconstitutional­acts­or­acts­which­are­legal
but­unconstitutional.”

CDL-AD(2011)038 Opinion­on­the­draft­code­of­constitution-
al­procedure­of­Bolivia,­paragraph­36.
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“As­ mentioned­ above­ under­ the­ paragraph­ “Ensuring­ the
direct­ effect­ of­ fundamental­ rights­ and­ freedom,”­ the­ right­ to
individual­petition­to­the­Constitutional­Court­should­be­extend-
ed,­ in­particular­ to­ include­ the­ right­ to­challenge­ the­constitu-
tionality­ of­ other­ legal­ acts­ (current­ Article­ 101­ of­ the
Constitution).”

CDL-AD(2014)027 Opinion­on­ the­Draft­Concept­Paper­on
the­Constitutional­Reforms­of­the­Republic­of­Armenia,­para-
graph­74.

The­ Amendment­ stipulates­ that­ constitutional­ complaint
should­concern­a­violation­of­the­freedoms­and­rights­of­“the­indi-
vidual­and­citizen.”­However,­it­should­be­lodged­by­a­"natural­or
legal­person.”­It­is­understood­that­individual­constitutional­com-
plaints­ may­ concern­ not­ only­ violation­ of­ the­ rights­ of­ citizens
stricto sensu but­also­of­other­private­persons,­including­foreign-
ers­and­companies.

Further,­the­Amendment­should­probably­explain­what­“indi-
vidual­acts­or­actions­of­a­ state­body”­mean.­ It­ should­be­clear
that­ constitutional­ complaints­ may­ be­ lodged­ against­ not­ only
administrative­ but­ also­ judicial­ acts,­ including­ decisions­ of­ the
Supreme­Court.­It­is­also­important­to­state­explicitly­that­the­CC
has­ the­power­ to­quash­ individual­acts­ (both­administrative­and
judicial),­to­order­the­reopening­of­the­proceedings­and­to­award
compensation­where­necessary.­The­constitutional­complaint­can
be­considered­as­an­“effective­legal­remedy”­by­the­ECtHR­only­if
the­CC­has­sufficient­powers­and­can­restore­the­rights­breached.
The­authorities­should­consider­whether­the­CC­should­be­com-
petent­to­hear­complaints­about­inaction­by­the­State­bodies­and
officials­along­with­their­“acts.””

CDL-AD(2014)026 Opinion­ on­ the­ Seven­ Amendments­ to
the­ Constitution­ of­ “The­ former­ Yugoslav­ Republic­ of
Macedonia”­ concerning,­ in­particular,­ the­ Judicial­Council,
the­ Competence­ of­ the­ Constitutional­ Court­ and­ Special
Financial­Zones,­paragraphs­87-89.
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5.2.2  Exhaustion of remedies

“Article­33­settles­three­issues­which­were­raised­in­the­inter-
im­opinion:

-­the­Constitutional­Court­can­accept­complaints­even­with-
out­ the­ exhaustion­ of­ other­ remedies­ if­ these­ remedies
cannot­ prevent­ irreparable­ damage­ to­ the­ com-
plainant;(...)”

CDL-AD(2002)005 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­ Court­ of­ the­ Republic­ of­ Azerbaijan,­ para-
graph­9.

“There­may­be­ordinary­ remedies,­which­are­prescribed­by
law­but­which­are­ineffective­because­they­may­not­be­apt­to­avoid
irreversible­ detrimental­ consequences­ for­ the­ applicant­ in­ the
light­of­the­constant­jurisprudence­of­the­ordinary­courts.­In­such
rare­and­exceptional­cases,­the­Constitutional­Court­should­have
the­ possibility­ to­ accept­ individual­ complaints­ even­ before­ the
exhaustion­of­these­inefficient­remedies.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­60.

“An­exception­to­the­requirement­for­the­exhaustion­of­legal
remedies­should­be­provided­for­all­cases­where­adhering­to­this
rule­could­cause­irreparable­damage­to­the­individual.”

CDL-AD(2012)009 Opinion­ on­ Act­ CLI­ of­ 2011­ on­ the
Constitutional­Court­of­Hungary,­paragraph­54(4).

5.2.3  Free legal aid

“As­a­guarantee­for­the­protection­of­human­rights,­access
to­the­Constitutional­Court­should­be­simplified.­If­there­are­fees
for­bringing­a­case,­they­should­be­relatively­low­and­even­then
the­Court­should­be­able­to­make­exceptions­for­people­who­do
not­ have­ the­ means­ to­ bring­ a­ claim,­ which­ is­ not­ manifestly
unfounded.”
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CDL-AD (2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraph­45.

“Free­legal­aid­should­be­provided­to­applicants­if­their­mate-
rial­situation­so­requires­in­order­to­ensure­their­access­to­consti-
tutional­justice.”

“The­ Venice­ Commission­ recommends­ that­ in­ view­ of
increasingly­more­comprehensive­human­rights­protection,­court
fees­for­individuals­ought­to­be­relatively­low­and­that­it­should­be
possible­to­reduce­them­in­accordance­with­the­financial­situation
of­ the­ applicant.­ Their­ primary­ aim­ should­ be­ to­ deter­ obvious
abuse.”

“For­ reasons­ of­ procedural­ economy,­ persons­ who­ have­ a
lawful­ interest­ in­ the­ question­may­ be­ entitled­ to­ intervene­ in­ a
pending­case.­If­there­is­a­large­quantity­of­quasi-identical­cases,
the­ court­ should­ be­ able­ to­ decide­ one­ or­ more­ paradigmatic
cases­and­to­simplify­the­procedure­for­similar­claims­both­con-
cerning­inadmissibility­and­concerning­the­legal­justification.”

CDL-AD(2010)039rev Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­113,­117,­129.

5.2.4  Determination of admissibility

“The­ effectiveness­ of­ a­ constitutional­ court­ also­ requires
there­to­be­a­sufficient­number­of­judges,­that­the­procedure­not
be­overly­complex­and­that­the­court­have­the­right­to­reject­indi-
vidual­complaints­which­do­not­raise­a­serious­issue­of­constitu-
tional­law.”

CDL-STD(1997)020 The­ composition­ of­ constitutional
courts­ -­ Science­ and­ Technique­ of­ Democracy,­ no.­ 20
(1997),­p.­22.

“Since­the­constitutional­complaint­procedure­can­be­initiat-
ed­by­individuals,­it­is­possible­that­the­Court­will­have­to­deal­with
a­large­number­of­such­complaints.­According­to­Article­37­of­the
draft,­ which­ applies­ to­ all­ types­ of­ procedures,­ the­ Court­ can
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refuse­ to­ accept­ manifestly­ ill-founded­ cases.­ This­ provision
might­serve­as­a­filter­in­order­to­avoid­an­excessive­case-load.”

CDL-AD(2002)005 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­ Court­ of­ the­ Republic­ of­ Azerbaijan,­ para-
graph­8.

“An­appeal­against­the­'return'­of­application­decided­by­the
staff­ of­ the­ court­ should­ be­ available­ to­ a­ committee­ of­ three
judges­rather­than­to­the­Court's­President­only.”

CDL-AD(2006)017 Opinion­ on­ amendments­ to­ the­ Law­on
the­Constitutional­Court­of­Armenia,­paragraph­31.

“Time-limits­ for­ applications:­While­ these­ time­ limits­ should
not­be­too­long,­they­must­be­reasonable­ in­order­to­enable­the
preparation­ of­ any­ complaint­ by­ an­ individual­ personally,­ or­ to
enable­a­lawyer­to­be­instructed­to­prosecute­the­complaint­and
defend­ the­ individual’s­ rights­ (...).­The­Venice­Commission­ rec-
ommends­that­with­regard­to­individual­acts­the­court­should­be
able­to­extend­the­deadlines­in­cases­where­an­applicant­is­unable
to­ comply­with­ a­ time-limit­ due­ to­ reasons­ not­ related­ to­ either
their­or­ their­ lawyer’s­ fault­or,­where­ there­are­other­compelling
reasons.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraph­112.

“If­ the­constitutional­ review­proceeding­will­ not­ substantially
change­ the­ applicant’s­ situation,­ an­ application­ can­ be­ refused
(...);­it­should­only­lead­to­the­denial­of­a­review­in­cases­where­it­is
manifest­that­the­constitutional­court’s­decision­will­be­ineffective
as­a­means­to­provide­effective­access­to­constitutional­justice.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraph­124.

“Appeals­ [against inadmissibility decisions] may­be­ benefi-
cial­ for­ establishing­ a­ common­ approach­ with­ regard­ to­ the
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admissibility­ criteria.­ However,­ it­ is­ also­ true­ that­ such­ appeals
could­lead­to­an­overburdening­of­the­Chamber.­The­explanatory
note­contains­no­information­on­the­number­of­appeals,­if­and­to
what­extent­ the­Chamber­was­burdened­by­ the­appeals­against
inadmissibility­decisions­and­whether­this­was­the­real­reason­for
the­amendment.

One­-­radical-­alternative­would­be­to­remove­the­appeal­as
such.­This­may­become­necessary­in­the­future­when­the­number
of­petitions­and­appeals­will­be­much­higher­and­might­paralyse
the­operation­of­the­Chamber.­As­another­alternative,­in­order­to
avoid­ overburdening­ of­ the­ Chamber­ with­ appeals,­ it­ could­ be
provided­that­the­petition­may­be­declared­inadmissible­only­with
unanimous­vote­of­ the­Panel­of­ judges­and­providing­a­ require-
ment­to­transfer­the­case­to­the­Chamber­if­the­judges­disagree
on­the­issue.”

CDL-AD(2014)020 Opinion­on­ the­Draft­Constitutional­ Law
on­ Introduction­ Amendments­ and­ Additions­ to­ the
Constitutional­ Law­ on­ the­ Constitutional­ Chamber­ of­ the
Supreme­Court­of­Kyrgyz­Republic,­paragraphs­15-16.

5.2.5 Relations with ordinary courts

“Some­constitutional­courts­having­ implemented­ the­review
of­ constitutional­ complaints­ faced­ the­ problem­ of­ interference
with­ ordinary­ courts.­ The­ possibility­ to­ review­ the­ decisions­ of
ordinary­courts­may­create­ tensions,­and­even­conflict­between
the­ ordinary­ courts­ and­ the­ Constitutional­ Court.­ Therefore­ it
seems­ necessary­ to­ avoid­ a­ solution­ that­ would­ envisage­ the
Constitutional­Court­ as­ a­ ‘super-Supreme­Court’.­ Its­ relation­ to
‘ordinary’­high­courts­(Court­of­Cassation)­has­to­be­determined
in­clear­terms.”

CDL-AD(2004)024 Opinion­ on­ the­ Draft­ Constitutional
Amendments­ with­ regard­ to­ the­ Constitutional­ Court­ of
Turkey,­paragraph­44.

“(...)­ The­ Venice­ Commission­ is­ in­ favour­ of­ German­ and
Spanish­provisions,­according­to­which­in­cases­where­the­consti-
tutional­complaint­ is­directed­against­a­court­decision,­the­court
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should­give­the­party­in­whose­favour­the­decision­was­taken­an
opportunity­to­make­a­statement­(...)”

“(...)­ An­ explicit­ legislative­ or­ even­ constitutional­ provision,
which­would­render­the­constitutional­court’s­interpretation­bind-
ing­on­all­other­state­organs,­including­lower­courts,­provides­an
important­element­of­clarity­in­the­relations­between­the­constitu-
tional­court­and­ordinary­courts.”

“The­Venice­Commission­recommends­avoiding­a­solution­in
which­ the­ constitutional­ court­ would­ act­ as­ a­ ‘super-Supreme
Court’­interfering­in­the­regular­application­of­the­law­by­ordinary
courts­ and­ that­ it­ should­ only­ look­ into­ constitutional­ matters,
restraining­ its­scope­ ratione materiae and­avoiding­also­ its­own
overburdening­(...)”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­132,­202,­226.

“Examination­ of­ appeals­ against­ the­ decisions­ of­ the­ JC
[Judicial­ Council]­ in­ disciplinary­ cases­ is­ not­ a­ part­ of­ the­ core
functions­ of­ a­ constitutional­ court.­ In­ such­ proceedings­ the
Constitutional­Court­does­not­appear­as­constitutional,­but­rather
as­ an­ appellate­ court.­ As­ the­ Venice­Commission­ has­ stated­ in
relation­ to­Serbia,­ “the­Constitutional­Court­ is­ the­ first­ and­only
court­to­examine­the­respective­decisions­of­the­judicial­and­pros-
ecutorial­councils.­The­Constitutional­Court­will­therefore­have­to
examine­challenged­ facts­more­ thoroughly­ than­may­be­neces-
sary­in­constitutional­complaint­proceedings.”

Furthermore,­the­combined­effect­of­introduction­of­the­con-
stitutional­ complaint­ and­ redirecting­ appeals­ in­ the­ disciplinary
cases­to­the­Constitutional­Court­may­be­problematic,­in­terms­of
a­possible­drastic­ increase­of­ the­workload­of­ the­Constitutional
Court.

In­ view­ of­ the­ above,­ a­ better­ solution­ would­ be­ to­ keep
appeal­jurisdiction­within­the­Supreme­Court­but­at­the­same­time
develop­ rules­which­would­prevent­any­possibility­ for­conflict­of
interests­ between­members­ of­ the­ JC,­members­ of­ the­ appeal
chamber­within­the­Supreme­Court,­and­those­who­have­the­right
to­initiate­disciplinary­proceedings­against­judges.”
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CDL-AD(2014)026 Opinion­ on­ the­ Seven­ Amendments­ to
the­ Constitution­ of­ “The­ former­ Yugoslav­ Republic­ of
Macedonia”­ concerning,­ in­particular,­ the­ Judicial­Council,
the­ Competence­ of­ the­ Constitutional­ Court­ and­ Special
Financial­Zones,­paragraphs­93-95.

5.2.6  Actio popularis

“The­Venice­Commission­would­ like­ to­stress­ that­ the­avail-
ability­of­an­actio popularis in­matters­of­constitutionality­cannot
be­ regarded­as­a­European­standard.­ It­ acknowledges­ that­ this
mechanism­has­been­seen­as­the­broadest­guarantee­of­a­com-
prehensive­constitutional­ review3,­which­allows­eliminating­ from
the­ legal­ order­ quickly­ unconstitutional­ laws,­ especially­ laws
adopted­ prior­ to­ the­ Constitution.­ Nevertheless,­ a­ comparative
perspective­ shows­ that­most­ countries­did­ not­ choose­ to­ intro-
duce­this­mechanism­as­a­valid­means­to­challenge­statutory­Acts
before­ the­Constitutional­Court.­As­a­consequence,­actio popu-

laris is­at­present­ rather­an­exception­ in­Europe­and­among­ the
Member­States­of­the­Venice­Commission.

Moreover,­ in­ its­ Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­ Court­ of­ Montenegro­ (CDL-AD(2008)030),­ the
Venice­ Commission­ recommended­ the­ exclusion­ of­ the­ actio

popularis.­ The­ Commission­ referred,­ in­ this­ context,­ to­ the
Croatian­experience­showing­that ‘such a wide access can totally

overburden the Court’ (see­§51).”

CDL-AD(2011)001 Opinion­on­three­legal­questions­arising
in­the­process­of­drafting­the­New­Constitution­of­Hungary,
paragraphs­57-­58.

“According­to­part­1,­para­1­of­Article­20­which­is­currently­in
force­a­private­person­or­a­legal­entity­are­entitled­to­appeal­to­the
Constitutional­Chamber­in­case­they­believe­that­the­laws­or­other
normative­regulatory­acts­violate­their­rights­and­freedoms­recog-
nized­in­the­Constitution.”­The­Draft­Law­(the­English­version­of­it)
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proposes­to­delete­the­word­“his”­in­this­legal­provision.­However,
there­is­no­word­“his”­in­the­English­text­of­the­law,­which­seems
to­be­an­editorial­or­translation­error.­In­this­regard,­Russian­texts
of­the­law­and­the­Draft­Law­are­more­coherent­as­they­contain­the
word­“his”­(“...”­in­Russian)­followed­by­“rights­and­freedoms.”

According­to­the­explanatory­note,­this­amendment­is­purely
editorial­ in­nature.­However,­ it­should­be­noted­that­this­amend-
ment­ may­ lead­ to­ establishing­ actio popularis access­ to­ the
Constitutional­Chamber­and­causes­confusion­between­the­sub-
jects­of­abstract­and­concrete­review.­Deleting­the­word­“their”­(or
“his”)­ in­ front­of­ the­words­ “rights­and­ freedoms”­would­enable
any­person­ to­apply­ to­ the­Chamber­ for­any­alleged­violation­of
the­Constitution,­irrespective­whether­such­violation­has­a­direct
impact­on­the­applicant­or­not.­It­is­not­clear­if­this­was­the­inten-
tion­ of­ the­ drafters.­ The­ Venice­Commission­ has­ already­made
such­ observations­ in­ 2011­ and­ recommends­ also­ now­ that­ the
proposed­amendment­is­reconsidered.­The­right­to­appeal­should
be­ limited­ to­ those­ persons­ whose­ rights­ have­ been­ affected.
Otherwise­ the­ Chamber­ might­ be­ seriously­ overburdened­ with
appeals­ by­ individuals­ who­ complain­ about­ any­ legal­ act­ they
come­to­know­of.”

CDL-AD(2014)020 Opinion­on­ the­Draft­Constitutional­ Law
on­ Introduction­ Amendments­ and­ Additions­ to­ the
Constitutional­ Law­ on­ the­ Constitutional­ Chamber­ of­ the
Supreme­Court­of­Kyrgyz­Republic,­paragraphs­9-10.

“Further,­the­text­of­the­Amendment­should­make­it­clear­that
only­the­person­whose­rights­are­affected­has­a­standing­to­com-
plain.­As­the­text­reads­now­it­may­be­understood­that­one­person
may­complain­about­a­violation­of­the­rights­of­another­person.­The
Venice­Commission­has­always­warned­the­States­against­the­intro-
duction­of­actio popularis in­ their­ legal­ systems­and­ it­ should­be
made­clear­that­only­victims­of­violations­have­the­right­to­complain.
This­comment­applies­only­to­individual­constitutional­complaints,
not­to­proposals­for­abstract­control­of­laws­and­other­regulations.

CDL-AD(2014)026 Opinion­ on­ the­ Seven­ Amendments­ to
the­ Constitution­ of­ “The­ former­ Yugoslav­ Republic­ of
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Macedonia”­ concerning,­ in­particular,­ the­ Judicial­Council,
the­ Competence­ of­ the­ Constitutional­ Court­ and­ Special
Financial­Zones,­paragraph­87.

5.3  Effective remedy
“If­a­state­intended­to­introduce­a­process­of­individual­com-

plaint­to­the­Constitutional­Court­with­the­purpose­of­providing­a
national­remedy­or­filter­for­cases­that­would­otherwise­reach­the
Strasbourg­Court,­i.e.­providing­an­effective­remedy­in­the­sense
of­Article­13­of­the­Convention­and­to­require­its­exhaustion­under
Article­ 35.1,­ such­ a­ process­ should­ provide­ redress­ through­ a
binding­decision­ in­ the­case.­The­court­must­be­obliged­to­hear
the­case­and­there­must­not­be­any­unreasonable­demands­as­to
costs­or­representation.”

“However,­ the­ risk­of­overburdening­ the­court­must­be­bal-
anced­against­ the­need­ to­ensure­effective­ individual­access­ to
constitutional­justice.­Human­rights­protection­requires­that­every
ordinary­court­should­have­access­to­constitutional­proceedings,
rather­than­reducing­effective­remedies­through­a­too­strict­selec-
tion­of­applications­raising­constitutional­matters.”

CDL-AD(2010)039rev Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­93,­226.

5.3.1 Excessive procedural length

“In­cases­of­alleged­excessive­procedural­length,­an­individ-
ual­appeal­to­the­constitutional­court­should­enable­it­to­effective-
ly­order­the­speedy­resumption­and­termination­of­the­proceed-
ings­before­the­ordinary­courts­or­to­settle­the­matter­itself­on­the
merits.­In­these­types­of­cases,­the­constitutional­court­should­be
able­ to­ provide­ compensation­ equivalent­ to­ what­ the­ applicant
would­receive­at­the­Strasbourg­Court.”

“(...)­ the­ introduction­of­ the­possibility­ for­ lodging­ individual
complaints­ before­ a­ constitutional­ court­ and­ effective­ constitu-
tional­ remedies­ should­ exist.­ Moreover,­ the­ constitutional­ or
equivalent­court­should­be­able­to­provide­a­quick­remedy­and­to
speed­up­lengthy­procedures,­as­well­as­provide­compensation­in
cases­where­proceedings­are­of­an­excessive­length.”
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“Time­limits­for­the­adoption­of­decisions,­ if­ they­are­estab-
lished,­should­not­be­too­short­to­provide­the­constitutional­court
with­the­opportunity­to­examine­the­case­fully­and­should­not­be
so­ long­ to­prevent­ the­effectiveness­of­ the­protection­of­human
rights­via constitutional­justice.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­94,­109,­149.

“Even­without­such­a­ further­complication,­a­30-day­period
for­ the­ examination­ of­ the­ constitutionality­ of­ a­ legal­ provision
appears­to­be­extremely­difficult­to­meet,­especially­in­the­context
of­ the­ introduction­ of­ individual­ appeals­ to­ the­ Constitutional
Court,­which­results­in­a­substantial­additional­work-load.­While­it
is­understandable­that­the­Hungarian­authorities­wish­to­provide
for­ speedy­ proceedings­ before­ the­ ordinary­ courts,­ this­ should
not­be­done­in­a­way­that­renders­ineffective­constitutional­review
as­an­essential­element­of­checks­and­balances.

The­ Government­ Comments­ (para.­ 61)­ announce­ that­ the
Hungarian­Government­will­ submit­ a­ proposal­ amending­Article
24.2.b­of­ the­Fundamental­Law­extending­the­30­day­ limit­ to­90
days.­The­Venice­Commission­welcomes­that­this­proposal­would
result­ in­an­ improvement­but­ the­dead-line­ is­still­ very­ tight­and
should­be­made­more­realistic,­for­example­9­months.”

CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­ to­ the­Constitution,­ strengthening­ the­ independence
of­ judges­(including­an­explanatory­note­and­a­comparative
table)­and­on­ the­changes­ to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraphs­117-118.

6  Jurisdiction
“In­the­Venice­Commission’s­opinion,­the­jurisprudence­of­a

Constitutional­Court­has­to­be­consistent­and­based­on­convinc-
ing­arguments­in­order­to­be­accepted­by­the­people.­Changes­in
the­case-law­have­to­be­well-founded­and­explained­in­order­not
to­ undermine­ legal­ certainty.­ The­ principle­ of­ legal­ certainty,
being­one­of­the­key­elements­of­the­rule­of­law,­also­requires­that
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when­declaring­a­constitutional­amendment­unconstitutional­the
time­elapsed­since­its­adoption­is­taken­into­account.­Moreover,
when­a­court’s­decision­is­based­on­formal­or­procedural­grounds
only,­ the­ substantive­ effect­ of­ such­ a­ decision­ should­ also­ be
taken­ into­account.­ In­other­words,­ the­ final­decision­should­be
based­on­a­proportionality­test­where­the­requirement­of­constitu-
tionality­should­be­balanced­against­the­negative­consequences
of­the­annulment­of­the­constitutional­amendment­in­question.

Finally,­ it­ is­ also­ important­ for­ such­ a­ decision­ to­ include
unambiguous­transitory­provisions­and­set­a­precise­time-limit­for
bringing­ lower-order­norms­and­ the­ functioning­of­ state­ institu-
tions­into­harmony­with­the­Constitution­in­force.”

CDL-AD(2010)044 Opinion­on­the­Constitutional­Situation­in
Ukraine,­paragraphs­38-39.

“According­to­Art.­N­§3,­the­Constitutional­Court­is­obliged­to
respect­ the­ “principle­ of­ balanced,­ transparent­ and­ sustainable
budget­management.”­This­statement­seems­to­give­the­budget
management­ priority­ with­ respect­ to­ a­ weighing­ of­ interests­ in
cases­ of­ infringements­ of­ fundamental­ rights.­ The­ Venice
Commission­ considers­ that­ financial­ reasons­ can­ bear­ on­ the
interpretation­and­application­of­norms,­but­they­are­not­as­such
sufficient­ to­ overcome­ constitutional­ barriers­ and­ guarantees.
They­must­not­in­any­way­hamper­the­responsibility­of­the­Court­to
scrutinize­an­act­of­state­and­to­declare­it­invalid,­if­it­violates­the
Constitution.”

CDL-AD(2011)016 Opinion­ on­ the­ new­ Constitution­ of
Hungary,­paragraph­51.

“The­ supremacy­ of­ the­ Constitution­ is­ proclaimed­ with
respect­ to­ the­ laws­ and­ Constitutions­ of­ the­ Entities,­ and­ the
Constitutional­Court­of­B.H.­is­competent­to­verify­the­compatibil-
ity­of­the­constitutions­of­the­Entities­with­the­Constitution­of­B.H.
The­usual­elements­of­a­federal­State­are­therefore­present.”

CDL-AD(2011)030 Amicus Curiae Brief­ for­ the
Constitutional­Court­of­Bosnia­and­Herzegovina­on­the­law­of
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the­Republika­Srpska­on­the­status­of­state­property­located
on­the­territory­of­ the­Republika­Srpska­and­under­the­dis-
posal­ban,­paragraph­21.

“The­limitation­of­the­Constitutional­Court's­control­powers­in
budgetary­matters­ should­ be­ abolished.­ At­ least,­ the­ excessive
restriction­ of­ Article­ 27­ of­ the­ Transitory­ Provisions­ should­ be
brought­into­line­with­Article­37.4­of­the­Fundamental­Law.”

CDL-AD(2012)009 Opinion­ on­ Act­ CLI­ of­ 2011­ on­ the
Constitutional­Court­of­Hungary,­paragraph­54(10).

“This­ provision­ means­ that­ procedures­ already­ pending
before­the­Constitutional­Court­are­transferred­from­the­Court­to
the­ HJC­ by­ law.­ This­ raises­ serious­ doubts­ with­ respect­ to­ the
principle­of­the­separation­of­powers­and­the­rule­of­law.­­The­leg-
islator­ should­ refrain­ from­ intervening­ into­ already­ commenced
judicial­proceedings­and­it­will­be­up­to­the­constitutional­Court­to
decide­whether­or­not­legislative­changes­may­cause­termination
of­ appeals­ lodged­ with­ the­ Court.­ In­ its­ opinions­ on­ the
Constitution­of­Serbia­(CDL-AD(2007)004)­and­on­the­draft­laws
on­ judges­ and­ on­ the­ organisation­ of­ courts­ of­ the­Republic­ of
Serbia­(CDLAD(2008)007),­the­Venice­Commission­ insisted­that
decisions­concerning­termination­should­be­appealable­to­a­court
of­law.

It­would­therefore­be­preferable­that,­ instead­of­ terminating
these­proceedings­ in­ front­ of­ the­Constitutional­Court,­ the­pro-
ceedings­be­simply­suspended,­pending­the­new­examination­by
the­HJC­and­the­SPC­-­but­enable­the­appeals­ to­continue­ if­an
unfavourable­decision­was­made­in­relation­to­an­individual­judge
or­prosecutor.­A­mere­suspension­rather­than­termination­would
not­be­open­ to­as­strong­an­objection­as­could­be­made­ in­ the
case­of­termination.­It­would­also­preserve­the­possibility­of­what
would­in­practice­amount­to­an­appeal­to­the­Constitutional­Court,
in­the­event­of­an­unfavourable­conclusion­for­any­particular­indi-
vidual.”

“The­ legislator­ should­ refrain­ from­ intervening­ into­ already
commenced­ judicial­ proceedings­ and­ it­ will­ be­ up­ to­ the
Constitutional­Court­to­decide­whether­or­not­legislative­changes
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may­ cause­ termination­ of­ appeals­ lodged­ with­ the­ Court.­ With
respect­ to­ the­ latter,­ instead­ of­ terminating­ the­ already­ com-
menced­ proceedings,­ the­ proceedings­ should­ simply­ be­ sus-
pended­pending­ the­new­examination­by­ the­HJC­and­ the­SPC,
but­enable­the­appeals­to­continue­in­the­event­of­an­unfavourable
decision­in­relation­to­an­individual­judge­or­prosecutor.”

CDL-AD(2011)015 Interim­opinion­on­the­draft­decisions­of
the­high­judicial­council­and­of­the­state­prosecutorial­coun-
cil­on­the­implementation­of­the­laws­on­the­amendments­to
the­laws­on­judges­and­on­the­public­prosecution­of­Serbia,
paragraphs18-19,­42.

“In­this­respect,­a­consistent­pattern­of­reacting­with­consti-
tutional­ amendments­ to­ the­ rulings­ of­ the­ Constitutional­ Court
may­ be­ observed­ in­ Hungary­ in­ recent­ times,­ and­ the­ Fourth
Amendment­ follows­ this­ pattern.­ Provisions­ which­ were­ found
unconstitutional­ and­ were­ annulled­ by­ the­ Constitutional­ Court
have­been­reintroduced­on­the­constitutional­level:­this­pattern­of
‘constitutionalisation’­of­provisions­of­ordinary­ law­excludes­ the
possibility­of­review­by­the­Constitutional­Court.”

(...)
“The­representatives­of­the­Hungarian­Government­have­cor-

rectly­pointed­out­that­it­is­a­sovereign­decision­of­the­constituent
power­ -­ in­ Hungary­ Parliament­ with­ a­ two-thirds­ majority­ -­ to
adopt­a­Constitution­and­ to­amend­ it.­ In­ itself,­ the­possibility­of
constitutional­ amendments­ is­ an­ important­ counterweight­ to­ a
constitutional­ court’s­ power­ over­ legislation­ in­ a­ constitutional
democracy,­as­well­as­an­ important­element­ in­the­delicate­sys-
tem­ of­ checks­ and­ balances­ which­ defines­ a­ constitutional
democracy.­Nevertheless,­ this­approach­can­only­be­ justified­ in
particular­cases,­based­on­thorough­preparatory­work,­wide­pub-
lic­debate­and­large­political­consensus­-­as­in­general­is­neces-
sary­for­constitutional­amendments.

In­ the­discussions­ in­Budapest,­ representatives­of­ the­gov-
ernmental­ majority­ agreed­ that­ in­ some­ cases­ Parliament­ had
reacted­to­decisions­of­the­Constitutional­Court­by­amending­the
Fundamental­Law,­but­pointed­out­that­this­also­had­happened­for
example­ in­ Austria,­ where­ Parliament­ had­ resorted­ to­ constitu-
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tional­ amendments­ in­ order­ to­ overcome­ decisions­ of­ the
Constitutional­ Court.­ In­ the­ opinion­ of­ the­ Venice­ Commission,
however,­while­this­example­is­indeed­correct,­it­has­to­be­pointed
out­ that­ in­ 1988­ the­ Austrian­ Constitutional­ Court­ stated­ that­ a
repeated­ constitutionalisation­ of­ unconstitutional­ law­ could­ be
seen­ by­ the­Court­ as­ a­ total­ revision­ of­ the­Constitution,­which
could­not­be­adopted­as­a­simple­constitutional­amendment­with
a­ two-thirds­ majority­ under­ Article­ 33.4­ of­ the­ Austrian
Constitution.­ Indeed,­ later­ the­ Constitutional­ Court­ annulled­ a
constitutional­amendment.­Thus­the­Austrian­Constitutional­Court
finally­ retained­control­over­whether­constitutional­amendments
violate­fundamental­principles.

According­to­European­standards,­in­particular­the­Statute­of
the­Council­of­Europe,­Hungary­is­obliged­to­uphold­democracy,
the­protection­of­human­rights­and­the­rule­of­law.­The­sovereign-
ty­of­the­Hungarian­Parliament­is­therefore­limited­in­international
law.

The­Venice­Commission­ is­ concerned­ that­ the­approach­of
shielding­ordinary­ law­ from­constitutional­ review­ is­a­systematic
one.­This­results­ in­a­serious­and­worrisome­undermining­of­the
role­ of­ the­ Constitutional­ Court­ as­ the­ protector­ of­ the
Constitution.­This­is­a­problem­both­from­the­point­of­view­of­the
rule­of­law,­but­even­more­so­from­the­point­of­view­of­the­princi-
ple­of­democracy.­Checks­and­balances­are­an­essential­part­of
any­democracy.­The­reduction­(budgetary­matters)­and,­in­some
cases,­ complete­ removal­ (‘constitutionalised’­ matters)­ of­ the
competence­of­the­Constitutional­Court­to­control­ordinary­legis-
lation­according­to­the­standards­of­the­Fundamental­Law­results
in­ an­ infringement­ of­ democratic­ checks­ and­ balances­ and­ the
separation­of­powers.”

(...)
“The­ idea­ that­ a­Constitutional­Court­ should­not­ be­ able­ to

review­the­content­of­provisions­of­Fundamental­Law­is­common
ground­as­a­general­rule­in­many­member­States­of­the­Council­of
Europe.­ In­ its­ Opinion­ on­ the­ Revision­ of­ the­ Constitution­ of
Belgium,­the­Commission­stated:

“49. [...] Belgium stands in the tradition of countries such as

France which firmly reject judicial review of constitutional

amendment. The Conseil Constitutionnel argued ‘that

82

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­1(67)`15



because the constitutional legislator is sovereign, therefore

constitutional amendments cannot be subject to review by

other bodies (themselves created by the Constitution.)’

Although in Austria and Germany there exists the possibility

of review, these cases do not stand for a common European

standard.

50. Most constitutional systems operate on the assumption

that all constitutional provisions have a similar normative

rank, and that the authority which revises the Constitution

has the authority to thereby modify pre-existing, other con-

stitutional provisions. The result is that, in general, one con-

stitutional provision cannot be ‘played out’ against another

one. The absence of a judicial scrutiny of constitutional revi-

sions is owed to the idea that the constitutional revision is

legitimised by the people itself and is an expression of pop-

ular sovereignty. The people is represented by parliament

which acts as a constituante. The authority of the decision to

amend the Constitution is increased by the specific require-

ments for constitutional amendment (qualified majority).

51. It is a matter of balancing the partly antagonist constitu-

tional values of popular sovereignty and the rule of law

whether to allow for rule-of-law induced barriers against

constitutional revision, or for judicial scrutiny. Most

Constitutions have placed a prime on popular sovereignty in

this context. The Belgian proceedings are well within the

corridor of diverse European approaches to this balancing

exercise and do not overstep the limits of legitimate legal

solutions.”

(...)
“The­Venice­Commission­again­ repeats­ its­ serious­concern

about­the­limitation­of­the­competence­of­the­Constitutional­Court
to­ review­ legislation.­ Shielding­ potentially­ unconstitutional­ laws
from­ review­ is­ a­ direct­ attack­ on­ the­ supremacy­ of­ the
Fundamental­ Law­ of­ Hungary.­ The­ Commission­ is­ particularly
worried­that­the­Fourth­Amendment­has­given­up­the­link­of­that
provision­to­continued­budgetary­difficulties­and­thus­has­institu-
tionalised­ this­ exception.­ This­ provision­ reinforces­ the­ assess-
ment­that­the­Fourth­Amendment­results­in­reducing­the­position
of­the­Constitutional­Court­as­guarantor­of­the­Fundamental­Law
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and­its­principles,­which­include­European­standards­of­democra-
cy,­the­protection­of­human­rights­and­the­rule­of­law.”

CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­to­the­Constitution,­strengthening­the­independence
of­judges­(including­an­explanatory­note­and­a­comparative
table)­and­on­the­changes­to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraphs­81,­84-
87,­103,­113.

“The­Draft­Amendment­XXXIX­broadens­the­jurisdiction­of­the
Constitutional­Court­(CC)­to­examine­complaints­from­individuals
about­ violations­of­ their­ human­ rights­ (hereinafter­¡V­ “constitu-
tional­complaints”).­At­present­the­CC­can­only­consider­constitu-
tional­complaints­related­to­a­certain­very­limited­number­of­basic
rights.­ Now­ the­ list­ of­ rights­ is­ substantially­ expanded,­ albeit­ it
remains­a­closed­list.

In­general,­constitutional­justice­is­considered­a­cornerstone
of­constitutional­democracy.­The­Venice­Commission­has­already
particularly­ welcomed­ that­ some­ other­ States­ provided­ for­ the
possibility­ of­ constitutional­ complaints­ by­ individuals­ for­ human
rights­violations.­So,­broadening­of­the­competence­of­the­CC­in
this­field­should­be­met­with­approval.

So­far,­the­very­limited­catalogue­of­constitutional­rights­list-
ed­ in­Article­110­§3­of­ the­Constitution­together­with­the­proce-
dural­ rules­ established­ in­ Section­ IV­ of­ the­ 1992­ Rules­ of
Procedure­ resulted­ in­ a­ negligible­ number­ of­ complaints­ about
human­ rights’­ violations­ before­ the­ CC.­ Thus,­ in­ the­ course­ of
2013­it­had­a­total­of­22­such­complaints.­The­Venice­Commission
observes­that­ in­the­same­period­the­European­Court­of­Human
Rights­ received­over­500­complaints­ from­ the­country.­ It­ shows
that­ if­ the­ new­ remedy­ against­ human­ rights­ violations­ is­ intro-
duced­at­the­national­level,­there­is­a­real­risk­of­a­strong­growth
in­the­number­of­cases­the­CC­has­to­examine.­The­Commission
considers­that­introduction­of­a­new­remedy­of­that­kind­requires
careful­preparation:­adoption­of­procedural­rules,­development­of
new­working­methods,­hiring­and­ training­ law­clerks­and­secre-
tarial­assistants,­etc.­In­some­other­countries­introduction­of­such
remedy­was­ preceded­ by­ a­ long­ preparatory­ period­ (up­ to­ two
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years,­like­in­Turkey).­The­Venice­Commission­suggests­that­this
welcome­amendment­should­not­have­ immediate­effect,­so­that
necessary­preparations­and­amendments­at­ the­ legislative­ level
can­be­made.

To­process­a­ large­number­of­complaints­smaller­decision-
making­bodies­within­ the­Constitutional­Court­ should­be­estab-
lished,­ in­ particular­ for­ processing­ clearly­ inadmissible­ com-
plaints­under­a­simplified­procedure.­The­Government­are­invited
to­consider­adding­a­provision­to­this­end­to­the­second­new­para-
graph­of­Article­113­of­the­Macedonian­Constitution.”

CDL-AD(2014)026 Opinion­ on­ the­ Seven­ Amendments­ to
the­ Constitution­ of­ “The­ former­ Yugoslav­ Republic­ of
Macedonia”­ concerning,­ in­particular,­ the­ Judicial­Council,
the­ Competence­ of­ the­ Constitutional­ Court­ and­ Special
Financial­Zones,­paragraphs­78-79,­81-­82.

6.1  Control of sub-legislative acts

“Particular­attention­should­be­paid­ in­order­ to­avoid­ that­ the
Court­ being­ overburdened­ with­ work­ it­ would­ have­ difficulty­ in
assuming.­ Such­ a­ risk­ exists­ when,­ as­ in­ the­ present­ case,­ the
Constitutional­Court­not­only­deals­with­issues­of­constitutionality­but
is­also­required­to­ensure­respect­for­the­entire­hierarchy­of­norms­in
Azerbaijan's­legal­system,­a­task­which,­in­the­European­continental
legal­system,­is­more­often­attributed­to­administrative­tribunals.”

CDL-INF(1996)010 Opinion­ on­ the­ draft­ law­ on­ the
Constitutional­Court­of­the­Republic­of­Azerbaijan,­p.­3.

6.2.  A priori control of legislation

“The­ex ante constitutional­review­is­seen­in­many­countries,
i.e.­ before­ the­ enactment­ of­ legislation,­ as­ a­ highly­ important
device­for­securing­constitutionality­of­legislation.

Nevertheless,­ there­ is­ no­ common­ European­ standard­ as
regards­the­ initiators­and­the­concrete­modalities­of­ this­review.
States­decide,­in­accordance­to­their­own­constitutional­traditions
and­specific­needs,­which­organs,­and­to­what­extent,­are­autho-
rized­to­conduct­an­a­priori review and­who­should­have­the­right
to­initiate­it.”
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CDL-AD(2011)001 Opinion­on­three­legal­questions­arising
in­the­process­of­drafting­the­New­Constitution­of­Hungary,
paragraphs­34-35.

“The­practice­shows­that­the­role­of­the­Constitutional­Court
in­ex ante review­is­accepted­in­many­states­beside­its­main­role
in­ ex post review.­ The­ Venice­ Commission­ therefore­ considers
that­the­Constitutional­Court­should­be­seen­as­the­only­and­best
placed­body­to­conduct­ex ante binding­review.­Nevertheless,­to
avoid­over-politicizing­the­work­of­the­Constitutional­Court­and­its
authority­ as­ a­ judicial­ body,­ the­ right­ to­ initiate­ ex ante review
should­be­granted­rather­restrictively.”

CDL-AD(2011)001 Opinion­on­three­legal­questions­arising
in­the­process­of­drafting­the­New­Constitution­of­Hungary,
paragraph­37.

“A­clear­disadvantage­of­a priori constitutional­control­by­the
Constitutional­Court­ is­ that­ the­Court­ has­ to­ decide­without­ the
benefit­ of­ knowing­ how­ that­ law­ is­ applied­ in­ practice.­ Often,
unconstitutionality­ only­becomes­apparent­ through­ the­practice
of­ administrative­ and­ judicial­ organs.­ Conversely,­ the­ ordinary
judiciary­may­have­‘dealt’­with­a­possibly­unconstitutional­law­by
interpreting­it­in­a­constitutional­way.

The­ strongest­ argument­ against­ a­ wide­ use­ of­ a priori

Constitutional­review­again­lies­in­the­possibility­that­an­unconsti-
tutionality­of­a­law­may­arise­though­the­practice­of­state­organs,
and­this­even­in­cases­where­the­Constitutional­Court­had­already
been­called­upon­to­decide­on­the­constitutionality­of­ the­ law­ in
abstract­a priori proceedings.”

CDL-AD(2011)001 Opinion­on­three­legal­questions­arising
in­the­process­of­drafting­the­New­Constitution­of­Hungary,
paragraphs­49-50.

“It­would­be­advisable­to­provide­the­Chamber­with­discretion
in­exceptional­circumstances­(in­case­of­a­high­public­interest)­to
consider­ an­ appeal,­ even­ if­ the­ challenged­ act­ is­ no­ longer­ in
force.”
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CDL-AD(2011)018 Opinion­on­the­draft­constitutional­law­on
the­ constitutional­ chamber­ of­ the­ Supreme­ Court­ of
Kyrgyzstan,­paragraph­38.

“(...)­ the­Venice­Commission­however­emphasised­ that­only
“in­a­few­countries­the­Constitutional­Court­has­been­given­a­for-
mal­ role­ in­ the­ constitutional­ amendment­ procedures.”­ The
Commission­stated­ that­an­a priori review­ is­a­“fairly­ rare­proce-
dural­mechanism.”­And­although­the­Commission­declared­that­a
posteriori review­by­the­Constitutional­Court­is­“much­more­wide-
spread,”­it­cannot­be­seen­as­a­general­rule.­Such­control­cannot
therefore­ be­ considered­ as­ a­ requirement­ of­ the­ rule­ of­ law.
Belgium­stands­in­the­tradition­of­countries­such­as­France­which
firmly­ reject­ judicial­ review­ of­ constitutional­ amendment.­ The
Conseil­ Constitutionnel­ argued­ “that­ because­ the­ constitutional
legislator­is­sovereign,­therefore­constitutional­amendments­can-
not­be­subject­to­review­by­other­bodies­(themselves­created­by
the­Constitution).”­Although­ in­Austria­and­Germany­ there­exists
the­possibility­of­review,­these­cases­do­not­stand­for­a­common
European­standard.”

CDL-AD(2012)010 Opinion­ on­ the­ Revision­ of­ the
Constitution­of­Belgium,­paragraph­49.

6.3  A priori control for international treaties

“Article­ 135.1.c­ of­ the­ Draft­ Constitutional­ Amendments­ as
well­ as­Articles­115.2­and­Article­117­of­ the­draft­ of­ the­ Law­on
Constitutional­ Court­ provide­ for­ a priori constitutional­ review­ of
international­ treaties­ ‘subject­ to­ ratification’­ and­ consequently
‘international­treaty­or­some­[of]­its­provisions­declared­non-con-
stitutional­may­not­be­ratified­or­approved­and­may­not­enter­into
force­ in­ the­ Republic­ of­ Moldova’­ (Article­ 117.2).­ It­ should­ be
pointed­out­that­‘by­means­of­the­exception­of­non­constitutional-
ity’­and­according­to­Article­115.3­of­Draft­Law­also­international
treaties­ entered­ in­ force­may­ be­ subject­ to­ the­ constitutionality
control.­ Declaring­ such­ treaty­ or­ a­ part­ of­ its­ non-constitutional
‘shall­ bring­ about­ its­ denunciation’.­ The­ ratified­ (valid)­ treaties
obviously­ involve­ relations­ with­ other­ parties­ and­ if­ the
Constitutional­ Court­ overturns­ such­ a­ treaty­ this­ could­ create
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international­complications­and­result­ in­the­responsibility­of­the
state­ in­ public­ international­ law.­ Article­ 27.of­ the­ Vienna
Convention­on­the­Law­of­Treaties­provides­clearly­that:­‘A­party
may­not­invoke­the­provisions­of­its­internal­law­as­justification­for
its­failure­to­perform­a­treaty’.­A­denunciation­of­an­already­valid
treaty­ due­ to­ its­ non-conformity­ with­ the­ Constitution­ does­ not
represent­the­optimum­approach­of­the­state­to­the­valid­norms­of
international­ law­and­values­enshrined­thereof.­The­general­ten-
dency­is­to­rather­harmonize­legal­orders­of­states­(including­con-
stitutions)­with­their­international­obligations.­“

CDL-AD(2002)016 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­and­Corresponding­Amendments­of­the
Constitution­of­the­Republic­of­Moldova,­paragraph­9.

“The­Venice­Commission­warns­against­overburdening­con-
stitutional­courts­by­transferring­to­them­the­competence­of­pro-
tecting­not­only­against­infringements­of­constitutional­rights­but
also­against­mistakes­ in­ interpretation­and­application­of­norms
which­do­not­amount­to­violations­of­the­constitution.”

CDL-AD(2010)039rev Study­on­individual­access­to­consti-
tutional­justice,­paragraph­99.

“According­to­Article­4.1.2­of­the­draft­Law,­the­Constitutional
Chamber­ shall­ "make­ its­ pronouncement­ on­ constitutionality­ of
international­agreements­to­which­the­Kyrgyz­Republic­is­a­party
and­which­have­not­entered­into­force".­It­would­be­advisable­not
to­use­the­term­"constitutionality"­hear­but­rather­refer­to­the­term
"concordance­ with­ the­ Constitution"­ and­ to­ refer­ to­ “signatory
state”­in­line­with­the­Vienna­Convention.”

CDL-AD(2011)018 Opinion­on­the­draft­constitutional­law­on
the­ constitutional­ chamber­ of­ the­ Supreme­ Court­ of
Kyrgyzstan,­paragraph­14.

6.4  Control of sub-statutory acts
“Constitutional­ Court­ should­ not­ have­ the­ interpretation­ of

ordinary­law­as­its­competence;­it­should­be­limited­to­interpreta-
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tion­of­ the­constitution.­Usually,­ interpretations­of­ordinary­ laws
are­given­by­a­Supreme­(High)­Court.”

CDL-AD(2009)014 Opinion­ on­ the­ Law­ on­ the­ High
Constitutional­ Court­ of­ the­ Palestinian­ National­ Authority,
paragraph­25.

“Article­30(2)­only­authorises­the­Court­to­request­the­opinion
of­ Parliament­ in­ the­ procedure­ of­ the­ constitutionality­ of­ a­ law
(‘may request’).­ This­ exception­ for­ Parliament­ is­ neither­ in­ the
interest­of­constitutional­proceedings­nor­that­of­Parliament­itself.
Parliament­should­always­be­given­a­chance­to­present­its­opin-
ion,­when­its­acts­are­under­scrutiny­by­the­Constitutional­Court.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­44.

“The­Venice­Commission­considers­that,­with­respect­to­the
types­of­norms­which­can­be­submitted­for­constitutional­review,
the­constitutional­court­should­be­in­charge­of­verifying­the­con-
stitutionality­of­statutory­acts­only,­leaving­in­principle­the­control
of­lower­ranking­texts­to­ordinary­courts,­in­order­to­avoid­its­over-
burdening.”

CDL-AD(2010)039rev Study­on­individual­access­to­consti-
tutional­justice,­paragraph­6.

6.5  National implementation of decisions of 

international jurisdictions

“The­text­could­be­amended­with­provisions­aimed­at­imple-
mentation­of­the­decisions­of­international­jurisdictions,­especial-
ly­in­the­field­of­human­rights.­The­role­of­the­Court­in­the­field­of
implementation­ in­ Croatia­ of­ different­ norms­ of­ international
instruments­ on­ human­ rights,­ minorities­ etc.,­ to­ which­ Croatia
adhered,­could­also­be­clearly­stated.­The­Law­could­even­provide
for­a­specific­procedure­in­this­respect.”

CDL-INF(2001)002 Opinion­on­the­Constitutional­Law­on­the
Constitutional­Court­of­the­Republic­of­Croatia,­paragraph­9.
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“Article­ 68­ asking­ the­ Constitutional­ Court­ to­ take­ into
account­ the­ principles­ of­ the­ European­ Convention­ on­ Human
Rights­ is­ interesting­ and­ has­ to­ be­welcomed­ from­ a­ European
point­of­view.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­70.

6.6  Conflicts of competence between state organs

“The­ Commission­ noted­ already­ in­ its­ opinion­ on­ the
Constitution­of­Ukraine­(...)­that­several­procedures­which­could
play­an­important­role­for­the­consolidation­of­constitutionalism­in
Ukraine­ were­ not­ specifically­ mentioned­ in­ the­ text­ of­ the
Constitution:

(...)
-­ a­ provision­ on­ conflicts­ of­ competence­ between­ State

organs.
In­ its­ opinion,­ the­ Commission­ noted­ that­ the­ Law­ on­ the

Constitutional­ Court­ seeks­ to­ remedy­ these­ gaps­ by­ using­ the
procedures­ mentioned­ in­ the­ Constitution­ in­ a­ way­ producing
effects­similar­to­the­missing­procedures.”

CDL(1997)018rev­Opinion­on­ the­ law­on­ the­Constitutional
Court­of­Ukraine,­paragraph­4.

“In­ the­absence­of­a­competence­on­ the­settlement­of­dis-
putes­of­conflicts­of­competence­in­Kyrgyzstan,­the­Court­should
be­ obliged­ by­ the­ Law­ to­ invite­ the­ various­ state­ powers
(Parliament,­ President;­ Government,­ Judiciary­ including­ prose-
cution­if­applicable)­to­submit­their­arguments­as­to­the­interpre-
tation­of­the­constitutional­provision.­In­this­way,­the­Court­would
benefit­from­a­quasi adversarial­procedure,­even­in­the­framework
of­a­purely­abstract­procedure.”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraph­19.

90

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­1(67)`15



7  Procedure
7.1  Exclusion of a judge from a case

“(...)­it­must­be­ensured­that­the­Constitutional­Court­as­guar-
antor­ of­ the­ Constitution­ remains­ functioning­ as­ a­ democratic
institution.­The­possibility­of­excluding­ judges­must­not­ result­ in
the­inability­of­the­Court­to­take­a­decision.­The­provisions­of­the
Code­of­Civil­Procedure­are­certainly­appropriate­in­the­context­of
the­general­jurisdiction­where­there­are­always­other­judges­avail-
able­to­step­in­for­a­judge­who­has­withdrawn.­This­is­not­the­case
for­ the­ Constitutional­ Court.­ If­ rules­ for­ challenging­ of­ a­ judge
were­ deemed­ necessary­ in­ Romania­ they­ would­ have­ to­ apply
specifically­to­the­Constitutional­Court­and­exclude­the­possibility
non liquet applying­the­fundamental­principle­of­the­Constitutional
Court­as­a­guarantor­of­the­supremacy­of­the­Constitution.”

CDL-AD(2006)006 Opinion­on­the­Two­Draft­Laws­amending
Law­No.­47/1992­on­the­organisation­and­functioning­of­the
Constitutional­Court­of­Romania,­paragraph­7.

“The­redrafted­part­2­of­Article­36­defines­the­procedure­for
considering­motions­of­the­parties­requesting­recusal­of­a­judge.
If­ such­motion­ is­made­ the­Chamber­ “...shall­make­ a­ reasoned
decision­ after­ hearing­ the­ opinions­ of­ persons­ involved­ in­ the
case,­and­also­hear­out­the­judge,­to­whom­the­recuse­is­issued.”
This­ provision­ does­ not­ seem­ to­ limit­ the­ right­ of­ the­ judge­ to
announce­self-recusal.­However,­concerns­have­been­expressed
that­ if­ under­ pressure­ from­ other­ state­ powers­ or­ the­ media,
judges­ could­ use­ the­ recusals­ to­ avoid­ delivering­ judgements.
Such­‘political’­recusals­can­considerably­weaken­the­authority­of
the­Court­and­must­be­avoided.­It­is­an­obligation­of­the­authori-
ties­to­protect­the­judges­from­external­pressure­and­intimidation.
They­are­obliged­to­act­swiftly­and­effectively­in­order­to­prevent
as­well­as­ respond­ to­ the­ reports­of­ intimidation­and­ thus­avoid
abnormal­situation­when­judges­are­forced­to­recuse­themselves
due­to­external­pressure.­It­should­also­be­noted­that­critical­opin-
ions­ expressed­ in­ media­ may­ not,­ by­ itself,­ be­ considered­ as
intimidating­and­by­no­means­should­be­considered­as­ground­for
the­ recusal.­ In­ order­ to­ avoid­ such­ recusals,­ the­ conditions­ for
recusal­have­to­be­defined­narrowly­and­should­be­strictly­limited.
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The­ fact­ that­ a­ judge­ participated­ in­ adoption­ of­ the­ law­ in
Parliament­should­not­be­a­valid­reason­for­a­recusal­as­this­could
easily­ lead­ to­ a­ non liquet because­ the­ number­ of­ remaining
judges­drops­below­the­quorum.­There­should­be­no­hearing­on
the­ recusal­ if­ the­ judge­him-­or­herself­accepts­ the­ recusal­and
withdraws­from­the­case.”

CDL-AD(2014)020 Opinion­on­ the­Draft­Constitutional­ Law
on­ Introduction­ Amendments­ and­ Additions­ to­ the
Constitutional­ Law­ on­ the­ Constitutional­ Chamber­ of­ the
Supreme­Court­of­Kyrgyz­Republic,­paragraph­34.

7.2  Mandatory legal representation

“With­regard­to­Article­7.3­of­the­Draft­Law­according­to­which
the­Constitutional­Court­shall­examine­exclusively­legal­issues,­it
seems­ appropriate­ to­ require­ obligatory­ legal­ representation­ of
parties­before­Constitutional­Court.”

CDL-AD(2002)016 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­and­Corresponding­Amendments­of­the
Constitution­of­the­Republic­of­Moldova,­paragraph­57.

“The­proposed­new­wording­of­part­2­of­Article­32­guarantees
the­right­of­parties­to­conduct­their­affairs­personally­or­through
their­representatives.­This­is­welcome.­However,­the­new­wording
seems­to­eliminate­requirements­ that­ representatives­should­be
lawyers­and­thus­providing­for­a­possibility­for­the­party­to­appoint
non-lawyers­as­representatives.­The­Venice­Commission­advises
to­ clarify­ the­ purpose­ of­ this­ provision.­ In­ addition,­ the
Commission­recommends­that­legal­aid­should­be­available­also
for­proceedings­before­the­Constitutional­Chamber.”

CDL-AD(2014)020 Opinion­on­ the­Draft­Constitutional­ Law
on­ Introduction­ Amendments­ and­ Additions­ to­ the
Constitutional­ Law­ on­ the­ Constitutional­ Chamber­ of­ the
Supreme­Court­of­Kyrgyz­Republic,­paragraph­26.
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7.3  Rights of the parties

“In­ addition,­ another­ serious­weakness­ of­ the­ procedure­ is
the­absence­of­any­indication­on­the­procedural­rights­of­the­pri-
vate­parties­ to­ the­dispute.­The­ law­contains­a­provision­on­ the
introduction­of­the­appeal­(Article­42)­and­that­the­decision­has­to
be­sent­to­the­appellant­(Article­70).­There­is­however­no­indica-
tion­whether­the­individual­has­the­right­to­submit­additional­briefs
to­the­Constitutional­Court­and­whether­he,­perhaps­assisted­or
represented­by­a­lawyer,­can­attend­and­take­part­in­the­session
of­the­Court­on­his­case.­It­seems­indispensable­that­the­individ-
ual­who­has­brought­a­case­should­also­have­the­right­to­intervene
before­the­Court.­The­tendency­of­the­European­Court­of­Human
Rights­to­apply­Article­6­of­the­European­Convention­also­to­dis-
putes­before­a­Constitutional­Court­concerning­individuals­should
be­noted.­The­Court­would­therefore­be­well­advised­to­adopt­a
liberal­attitude­but,­in­any­case,­it­seems­scarcely­acceptable­that
such­an­important­matter­touching­individual­rights­should­be­left
to­the­internal­regulations­or­the­discretion­of­the­Court­and­not­be
settled­by­law.”

CDL(1997)018rev­Opinion­on­ the­ law­on­ the­Constitutional
Court­of­Ukraine,­paragraph­11.

7.4  Case allocation

“In­ the­ Turkish­ Constitutional­ Court­ the­ rapporteur-judges
play­a­key­role.­They­are­selected­from­regular­judges­with­at­least
five­ years­ of­ judicial­ experience,­ professors­ of­ law­ and­ legal
researchers­or­five­years­of­work­as­assistant­rapporteurs­(Article
24.2)­ and­ they­ enjoy­ judicial­ immunity­ (Article­ 24.4).
Administratively,­ they­ are­ subordinated­ only­ to­ the­ President­ of
the­ Court,­ not­ to­ the­ members­ of­ the­ Court.­ The­ cases­ are
assigned­ by­ the­ President­ to­ the­ rapporteur-judges,­ not­ to­ the
members.­Given­that­the­rapporteurs­at­the­Constitutional­Court
of­Turkey­do­not­enjoy­the­same­guarantees­as­the­members­of
the­Court,­ it­would­be­preferable­to­ introduce­an­automatic­sys-
tem­ of­ case-distribution.­ Justified­ exceptions­ from­ this­ system
should­be­documented­in­the­case-file.”

“The­ attribution­ of­ cases­ to­ rapporteur­ judges­ should­ be
made­ via­ an­ automatic­ system­ of­ case-distribution.­ Justified
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exceptions­from­this­system­should­be­should­be­documented­in
the­case-file.”

CDL-AD(2011)040 Opinion­on­the­law­on­the­establishment
and­rules­of­procedure­of­the­Constitutional­Court­of­Turkey,
paragraphs­39,­104(9).

“Article­14­of­the­Fourth­Amendment­supplements­Article­27
of­the­Fundamental­Law­by­the­following­paragraph­4:

“In the interest of the enforcement of the fundamental right

to a court decision within a reasonable time and a balanced

distribution of caseload between the courts, the President of

the National Judicial Office may designate a court, for cases

defined in a cardinal Act and in a manner defined also in a

cardinal Act, other than the court of general competence

but with the same jurisdiction to adjudicate any case.”

Already­in­its­decision­166/2011­the­Constitutional­Court­had
found­the­transfer­of­cases­by­the­Supreme­Prosecutor­to­be­con-
trary­ to­ the­European­Convention­on­Human­Rights.­ In­order­ to
overcome­ that­ decision,­ this­ transfer­ had­ been­ ‘constitution-
alised’­ in­ Article­ 11.4­ of­ the­ Transitional­ Provisions.­ The­ Fourth
Amendment­ includes­ into­ the­Fundamental­Law­ the­ transfers­of
cases­by­the­PNJO,­which­had­been­introduced­in­Article­11.3­of
the­ Transitional­ Provisions.­ The­Commission­welcomes­ that­ the
Fourth­Amendment­does­not­provide­for­transfers­by­the­Supreme
Prosecutor­him-­or­herself.

The­ transfer­ of­ cases­ has­ been­ strongly­ criticised­ by­ the
Venice­Commission: “The system of the transferring of cases is

not in compliance with the principle of the lawful judge, which is

essential to the rule of law; it should be revised. Pending a solu-

tion of this problem, no further transfers should be made.”

The­Government­Comments­(para.­44)­state­that­on­7­June
2013,­the­Hungarian­Government­announced­that­the­system­of
transfers­of­cases­will­be­eliminated­on­the­constitutional­and­the
legislative­ level.­ The­ Venice­Commission­warmly­welcomes­ this
intention­of­the­Government­to­introduce­a­parliamentary­proce-
dure­ and­ hopes­ that­ Parliament­will­ soon­ be­ able­ to­ adopt­ this
proposal.”
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CDL-AD(2013)014 Opinion­on­the­draft­Law­on­the­amend-
ments­to­the­Constitution,­strengthening­the­independence
of­judges­(including­an­explanatory­note­and­a­comparative
table)­and­on­the­changes­to­ the­Constitution­proposed­by
the­Constitutional­Assembly­of­Ukraine,­paragraphs­72-75.

7.5  Panels of judges and qualified assistants

“To­ensure­an­adequate­balance­between­the­interest­of­indi-
vidual­access­to­constitutional­justice­and­the­risk­of­being­over-
burdening­ the­constitutional­court,­ the­Venice­Commission­ rec-
ommends­that­the­constitutional­judges­be­supported­by­qualified
assistants­and­that­their­number­should­be­determined­in­accor-
dance­with­the­case-load­of­the­court­(...)”

“The­Venice­Commission­recommends­that­ judges­are­sup-
ported­ by­ qualified­ assistants;­ their­ number­ should­ be­ deter-
mined­in­relation­to­the­court’s­case-load­(...)”

“A­useful­method­for­alleviating­the­court’s­case-load­can­be
the­creation­of­ smaller­panels­of­ judges­when­deciding­matters
initiated­by­one­of­the­types­of­ individual­access,­where­the­ple-
nary­only­acts­if­new­or­important­questions­need­to­be­decided.
It­ is­ important­ that­ the­ law­ establishing­ the­ constitutional­ court
provides­for­the­possibility­of­a­decision­by­the­plenary­if­there­are
conflicting­decisions­by­the­chambers;­otherwise,­the­unity­of­the
constitutional­court’s­jurisprudence­is­endangered.­There­needs
to­be­clear­rules­to­avoid­any­possibility­of­bias­in­the­allocation­of
cases­to­the­chambers­or­in­the­composition­of­panels­(...)”

“In­order­to­ensure­an­adequate­balance­between­the­interest
of­individual­access­to­constitutional­justice­and­the­limited­com-
petences­ of­ the­ constitutional­ court­ and­ the­ risk­ that­ it­ will
become­ overburdened,­ the­ Venice­ Commission­ recommends
that­ constitutional­ judges­ are­ supported­ by­ qualified­ assistants
and­ that­ their­ number­ should­ be­ determined­ in­ relation­ to­ the
court’s­case-load.­The­correct­working­of­the­court­must­also­be
ensured­ through­an­appropriate­distribution­of­ judges­ in­cham-
bers,­which­ is­ a­ useful­method­ for­ alleviating­ the­Court’s­ case-
load­but­ a­mechanism­ should­ exist­ to­ preserve­ the­ unity­ of­ the
constitutional­court’s­jurisprudence.”
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CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­11,­224,­225,­227.

“It­ is­ a­ common­ and­ useful­ method­ for­ alleviating­ the
Constitutional­ Court’s­ case-load­ to­ create­ “smaller panels of

judges deciding matters initiated by one of the types of individual

access, where the plenary only acts if new or important questions

need to be decided.” It­is­therefore­an­amendment­in­conformity
with­European­standards.”

CDL-AD(2011)010 Opinion­on­the­draft­amendments­to­the
Constitution­of­Montenegro,­as­well­as­on­the­draft­amend-
ments­to­the­law­on­courts,­the­law­on­the­state­prosecutor's
office­ and­ the­ law­ on­ the­ judicial­ council­ of­ Montenegro,
paragraph­25.

7.6 Oral / written procedure

“[t]he­Court­should­not­depend­on­the­parties­in­its­decision
for­a­written­procedure­except­in­cases­relating­to­civil­and­crimi-
nal­matters­in­the­sense­of­Article­6­ECHR.”

CDL-AD(2002)005 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­the­Republic­of­Azerbaijan,­p.­7.

“The­requirement­of­oral­hearings­can­be­justified­by­several
considerations.­It­allows­for­the­direct­involvement­of­the­parties,
enables­ their­direct­contact­with­ the­ judges­and­can­accelerate
the­ procedure.­ Oral­ hearings­ are­ an­ aspect­ of­ transparency,
which­is­a­core­democratic­value.­Oral­hearings­can­improve­the
quality­ of­ judicial­ decision-making­because­ the­ judges­obtain­ a
more­immediate­impression­of­the­facts,­of­the­parties­and­of­their
divergent­legal­opinions.­At­the­same­time,­oral­hearings­serve­as
a­form­of­democratic­control­of­the­judges­by­public­supervision.
Oral­hearings­thereby­reinforce­the­confidence­of­the­citizens­that
justice­is­dispensed­independently­and­impartially.­They­counter-
act­the­experience­from­previous­times­that­the­judgments­are­the
results­of­secret­contacts­or­even­ instructions.­Therefore­on­the
European­ continent­ a­ well-known­ reform­ movement­ emerged
already­in­the­early­20th­century­that­aimed­to­foster­the­primacy
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of­ ‘orality’­ in­ order­ to­ create­ an­ immediate­ contact­ between
judges,­ parties,­ and­ witnesses.­ The­ desired­ aim­ of­ this­ reform
movement­was­to­make­litigation­procedures­simple,­inexpensive,
and­quick.”

CDL-AD(2004)035 Opinion­ on­ the­ Draft­ Federal
Constitutional­Law­‘on­modifications­and­amendments­to­the
Federal­Constitutional­Law­on­the­Constitutional­Court­of­the
Russian­Federation’,­paragraph­4.

“The­Constitutional­Court­should­have­a­wider­choice­in­deal-
ing­with­cases­ in­written­proceedings.­This­may­be­ important­ in
order­to­avoid­an­overburdening­of­the­court­with­individual­com-
plaints.”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraph­44.

“From­ the­ perspective­ of­ human­ rights’­ protection,­ public
proceedings­are­preferable­at­ least­ in­cases­ involving­ individual
rights­ (...).­Consequently,­oral­proceedings­before­ the­constitu-
tional­court­should­be­public,­subject­ to­restrictions­only­ in­nar-
rowly­defined­cases.”

“The­Venice­Commission­notes­that­it­is­widely­accepted­that
it­should­be­possible­for­a­constitutional­court­to­suspend­or­limit
oral­proceedings­if­this­is­necessary­to­safeguard­the­parties’­or
the­public­interests­such­as­procedural­efficiency­(time­and­costs
of­proceedings).”

CDL-AD(2010)039rev Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­135,­138.

“Article­23­but­also­other­provisions­(Articles­31­and­47)­place
a­ very­ strong­ emphasis­ on­ the­ oral­ nature­ of­ the­ proceedings.
These­provisions­seem­to­be­inspired­from­civil­and­criminal­pro-
ceedings,­ where­ the­ taking­ of­ evidence­ is­ essential.­ However,
constitutional­proceedings­are­very­different­in­nature.­The­facts
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of­the­underlying­case­are­usually­not­essential.­The­issue­before
the­Constitutional­Court­is­an­abstract­one,­whether­a­given­norm
is­in­conflict­with­the­Constitution.­The­underlying­case­only­pro-
vides­the­‘flavour’­for­the­case.­Many­constitutional­courts­decide
cases­without­hearings­or­hold­hearings­only­in­some­cases­and
only­pronounce­the­decision­ in­public.­The­ law­should­also­pro-
vide­ for­ a­written­procedure.­ There­ is­ of­ course­no­objection­ in
principle­against­hearings­in­some­cases,­which­help­the­public­to
get­acquainted­with­the­work­of­the­Court­but­there­is­a­danger­of
overburdening­the­court­with­hearings.­In­any­case,­the­clause­in
Article­ 23­ requiring­ the­ reading­ out­ of­ all­ documents­ seems
excessive­and­should­be­deleted.”

CDL-AD(2014)017 Opinion­on­ the­Draft­Constitutional­ Law
on­the­Constitutional­Court­of­Tajikistan,­paragraph­36.

“Moreover,­as­the­Venice­Commission­stated­in­the­previous
opinion­on­the­Draft­Law­on­the­Constitutional­Chamber,­it­should
be­ taken­ into­ account­ that­ in­ constitutional­ proceedings­ taking
physical­evidence­is­rather­an­exception.­Constitutional­review­is
mainly­ focused­on­ the­ legal­arguments­ rather­ than­ facts,­which
only­rarely­may­be­relevant­for­the­Chamber­as­evidence­support-
ing­the­legal­argument.­Therefore,­the­parties­should­not­be­oblig-
ed­to­but­rather­be­given­a­possibility­to­submit­evidence.”

CDL-AD(2014)020 Opinion­on­ the­Draft­Constitutional­ Law
on­ Introduction­ Amendments­ and­ Additions­ to­ the
Constitutional­ Law­ on­ the­ Constitutional­ Chamber­ of­ the
Supreme­Court­of­Kyrgyz­Republic,­paragraph­12.

7.6.1  Transparency of the proceedings

“Applications­ to­ the­ constitutional­ court­ must­ be­ made­ in
writing,­ and­ sometimes­ follow­ very­ strict­ rules­ (...).­ These­ rules
pursue­ the­ goals­ of­ transparency­ and­ traceability.­ However,­ an
applicant­needs­to­be­given­the­possibility­to­correct­or­complete
a­document­within­a­certain­time­limit­(see­above)­and­only­under
specific­ conditions.­ This­ is­ especially­ important­ when­ formal
requirements­are­very­strict.­It­is­even­more­important­where­legal
representation­is­not­obligatory.”
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CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraph­125.

7.7  Dissenting opinions

“Consequently,­ dissenting­ opinions­ do­ not­ weaken­ a
Constitutional­Court­ but­ they­ have­ numerous­ advantages.­ They
enable­public,­especially­scientific,­discussion­of­the­judgments,
strengthen­ the­ independence­ of­ the­ judges­ and­ ensure­ their
effective­participation­in­the­review­of­the­case.

The­intention­of­the­Amendments­to­publish­dissenting­opin-
ions­earlier­thus­has­to­be­welcomed.­However,­the­Amendments
still­allow­for­a­publication­of­the­dissent­after­the­main­part­of­the
judgement.­ These­ parts­ form­ a­whole,­ however,­ and­ should­ be
published­together.”

CDL-AD(2009)042 Opinion­on­Draft­Amendments­to­the­Law
on­the­Constitutional­Court­of­Latvia,­paragraphs­20-21.

“Dissenting­ opinions­ should­ always­ be­ published­ together
with­the­judgment­itself.”

CDL-AD(2011)018 Opinion­on­the­draft­constitutional­law­on
the­ constitutional­ chamber­ of­ the­ Supreme­ Court­ of
Kyrgyzstan,­paragraph­51.

7.8  Interlocutory decisions

“Concerning­interim­measures,­the­Venice­Commission­is­in
favour­of­the­possibility­to­suspend­the­implementation­of­a­chal-
lenged­ individual­ and/or­ normative­ act,­ if­ the­ implementation
could­ result­ in­ further­ damages­ or­ violations­ which­ cannot­ be
repaired­once­the­unconstitutionality­of­a­provision­is­established
(...)”

“The­Venice­Commission­is­ in­favour­of­a­power­to­suspend
the­ implementation­of­ a­ challenged­ individual­ and/or­normative
act,­if­the­implementation­could­result­in­further­damages­or­vio-
lations­which­cannot­be­ repaired­once­ the­unconstitutionality­of
the­act­challenged­is­established.­The­conditions­for­suspension
should­ not­ be­ too­ strict.­However,­ especially­ for­ normative,­ the
extent­ to­ which­ non-implementation­ itself­ would­ result­ in­ dam-
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ages­ and­ violations­ that­ cannot­ be­ repaired­must­ be­ taken­ into
account.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­9,­140.

7.9  Joinder of cases

“The­ Court­ should­ not­ be­ obliged­ to­ reject­ a­ claim­ on­ the
same­subject­as­a­pending­case­but­be­allowed­to­join­it­with­the
first­claim.”

CDL-AD(2006)017 Opinion­ on­ amendments­ to­ the­ law­ on
the­Constitutional­Court­of­Armenia,­paragraph­25.

7.10  Application withdrawal

“Following­ an­ application’s­withdrawal,­ the­ court­ should­be
able­to­continue­to­examine­the­case­if­this­is­in­the­public­inter-
est.­This­is­an­expression­of­the­autonomy­of­constitutional­courts
and­ their­ function­ as­ guardians­ of­ the­ constitution,­ even­ if­ the
applicant­is­no­longer­party­to­the­proceedings.”

“The­mere­ discontinuation­ of­ a­ case­ can­ be­ an­ insufficient
means­ to­ secure­ human­ rights­ protection­ in­ cases­ of­ concrete
review­or­ individual­complaints.­ It­ is­however­controversial­ if­ the
constitutional­court­should­be­enabled­ to­award­ itself­pecuniary
compensation­ for­ the­violation­of­a­ right­ in­order­ to­ redress­ the
breach­to­the­individual’s­human­rights.”

“The­constitutional­court­should­be­able­to­continue­to­analyse
a­ petition,­ even­ if­ it­ is­ withdrawn,­ in­ order­ to­ protect­ the­ public
interest.­ However,­ in­ cases­ where­ the­ challenged­ act­ loses­ its
validity,­ there­ is­ no­ general­ consensus­ on­whether­ the­ constitu-
tional­court­should­or­should­not­be­able­to­continue­its­analysis.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­144,­148,­152.

“Following­the­withdrawal­of­a­submission,­the­Court­should
be­enabled­to­continue­the­proceedings­when­it­finds­this­to­be­in
the­public­interest­in­all­types­of­procedures.”
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CDL-AD(2011)050 Opinion­on­draft­amendments­and­addi-
tions­to­the­law­on­the­Constitutional­Court­of­Serbia,­para-
graph­41.

7.11  Adversarial proceedings

“Article­22­establishes­ the­principle­of­adversarial­proceed-
ings.­While­this­principle­certainly­applies­to­civil­and­criminal­pro-
ceedings,­ the­ nature­ of­ constitutional­ proceedings­ is­ different.
While­one­party,­the­applicant,­has­a­clear­interest­in­the­proceed-
ings­the­identification­of­the­other­party­is­not­straightforward.­The
simple­fact­that­an­act­was­issued­by­a­state­organ­does­not­nec-
essarily­make­that­organ­an­appropriate­adversarial­party.­Due­to
political­ reasons,­ the­ organ­ might­ not­ have­ a­ real­ interest­ in
defending­ the­ constitutionality­ of­ the­ adopted­ act.­ Therefore,
some­constitutional­ justice­systems­work­ in­an­ inquisitorial­way,
with­the­Constitutional­Court­establishing­arguments­in­favour­and
against­constitutionality­of­the­challenged­provision.­Other­adver-
sarial­systems­provide­that­prosecution­defends­public­ interests
as­a­party.”

CDL-AD(2014)017 Opinion­on­ the­Draft­Constitutional­ Law
on­the­Constitutional­Court­of­Tajikistan,­paragraph­35.

“In­ the­absence­of­a­competence­on­ the­settlement­of­dis-
putes­of­conflicts­of­competence­in­Kyrgyzstan,­the­Court­should
be­ obliged­ by­ the­ Law­ to­ invite­ the­ various­ state­ powers
(Parliament,­ President;­ Government,­ Judiciary­ including­ prose-
cution­if­applicable)­to­submit­their­arguments­as­to­the­interpre-
tation­of­the­constitutional­provision.­In­this­way,­the­Court­would
benefit­from­a quasi adversarial­procedure,­even­in­the­framework
of­a­purely­abstract­procedure.”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraph­19.
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7.12  Repetitive cases

“(...)­In­other­words­if­the­judges­of­the­Panel­(at­the­stage­of
admissibility)­ or­ the­ Chamber­ (during­ the­ consideration­ of­ the
case)­realise­that­a­matter­raised­by­the­applicant­is­similar­to­the
one­that­has­already­been­decided,­ they­have­ to­ terminate­pro-
ceedings.

The­Venice­Commission­ recommends­revising­ this­provision
as­it­unnecessarily­ limits­the­power­of­the­Chamber­to­decide­on
the­constitutional­issues­when­they­(re)appear­in­the­law.­The­mere
fact­of­the­existence­of­the­decision­should­not­be­enough­for­ter-
minating­the­case­or­even­for­adopting­inadmissibility­decision.

For­instance,­if­the­Chamber­upholds­constitutionality­of­the
legal­act,­future­petitions­that­may­demand­evaluation­of­constitu-
tionality­of­the­same­legal­act­should­indeed­be­declared­as­inad-
missible,­unless­ there­are­new­circumstances,­e.g.­a­consistent
different­ interpretation­given­ to­ the­contested­ legal­provision­by
the­ordinary­courts.­However,­if­the­petitioner­questions­constitu-
tionality­of­the­norm,­which­is­re-adopted­despite­the­earlier­find-
ing­of­unconstitutionality,­ the­Panel­and/or­ the­Chamber­should
not­be­precluded­ from­considering­ the­case.­The­Constitutional
Chamber­ should­ be­ provided­ with­ effective­ mechanisms­ to
ensure­the­binding­nature­of­its­decisions­and­offering­a­solution
when­legislator­fails­to­follow­the­ruling­of­the­Chamber.”

CDL-AD(2014)020 Opinion­on­ the­Draft­Constitutional­ Law
on­ Introduction­ of­ Amendments­ and­ Additions­ to­ the
Constitutional­ Law­ on­ the­ Constitutional­ Chamber­ of­ the
Supreme­Court­of­Kyrgyz­Republic,­paragraphs­35-38.

8  Effects of decisions
“(...)­the­Constitutional­Court­should­be­allowed­to­refer­the

case­to­the­last­instance­ordinary­court­in­cases­where­the­uncon-
stitutionality­ lies­only­ in­the­unconstitutional­ interpretation­of­the
law­by­that­court­and­when­there­is­no­need­to­gather­and­exam-
ine­further­evidence­(...)”

“(...)­ in­ order­ to­ make­ sure­ that­ the­ instructions­ by­ the
Constitutional­Court­to­the­ordinary­courts­are­implemented,­the
decision­by­the­ordinary­court­should­be­annulled.”
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CDL-AD(2011)040 Opinion­on­the­law­on­the­establishment
and­rules­of­procedure­of­the­Constitutional­Court­of­Turkey,
paragraphs­81-82.

8.1  Ex tunc v. ex nunc effects

“Articles­53-56­are­not­clear­about­the­effect­of­the­decisions
of­the­Court.­It­is­not­clear­when­the­Court­‘abrogates’,­‘repeals’
or­‘annuls’­unconstitutional­norms.­Therefore,­it­is­not­clear­if­the
effects­of­its­decisions­are­‘ex tunc’­or­‘ex­nunc’.­A­possible­solu-
tion­could­be­to­ fix­ the­effects­of­decisions­of­ the­Constitutional
Court­as­ ‘ex tunc’­ and­ to­ foresee­a­possible­exception­allowing
under­certain­specific­circumstances­to­maintain­temporarily­the
effects­of­the­annulled­act.”

CDL-INF(2001)002 Opinion­on­the­Constitutional­Law­on­the
Constitutional­ Court­ of­ the­ Republic­ of­ Croatia,­ paragraph
22.

“Article­14­paragraph­3­Draft­CC­provides­for­a­clarification­of
the­ ex tunc effect­ by­ stating­ that­ judgments­ by­ the­ ordinary
courts,­which­have­ final­ force,­ can­be­ reopened­by­ an­ordinary
court­upon­receipt­of­a­complaint.­A­rigid­application­of­an­ex tunc

effect­could­potentially­have­serious­implications­for­society­and
could­ result­ in­a­heavy­burden­on­ the­state­budget­ if­numerous
cases­have­to­be­reopened,­which­date­back­to­the­distant­past.
The­current­legislation­does­not­provide­for­an­attenuation­of­this
effect­by­ the­Constitutional­Court,­as­ is­ the­case­ for­example­ in
Portugal­where­the­Court­itself­can­limit­the­effects­of­its­ex tunc

judgments.­Limiting­the­effects­of­a­decision­of­the­Constitutional
Court­to­future­cases­and­cases,­which­have­not­yet­been­decision
in­final­instance­has­an­advantage­from­the­viewpoint­of­legal­cer-
tainty.”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraph­26.
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“Article­ 56­ allows­ for­ the­ re-opening­ of­ all­ individual­ acts
based­on­a­general­norm­found­to­be­unconstitutional,­which­were
adopted­ no­ less­ than­ two­ years­ for­ before­ the­ request­ for­ the
reopening.­Such­requests­must­be­made­no­more­than­six­months
after­the­Constitutional­Courts­unconstitutionality­decision­on­the
general­act.­This­results­retroactive­effects,­which­can­have­seri-
ous­ consequences­ for­ society.­ It­ seems­ therefore­ prudent­ to
entrust­ the­ Constitutional­ Court­ to­ decide­ on­ the­ effects­ of­ its
decisions.­Even­with­the­limitation­on­two­years,­such­retroactivity
can­have­very­costly­or­negative­effects­(also­on­third­parties)­and
should­be­avoided.”

“Similar­ to­Article­56­discussed­above,­Article­62­generalises
the­effect­of­an­individual­complaint­(even­without­a­two­year­limita-
tion).­Again,­this­can­have­serious­and­unexpected­consequences
for­society.­It­seems­safer­to­have­a­general­ex nunc effect­with­the
exception­of­the­petitioner­who­should­benefit­from­the­complaint
and­to­leave­the­determination­of­possible­retrospective­effects­of
an­ individual­complaint­ to­ the­Court.­On­ the­other­hand,­persons
imprisoned­on­ the­basis­of­an­unconstitutional­act­should­benefit
also­retroactively­from­the­Constitutional­Court­decision.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraphs­58,67.

“Both­ex tunc and­ex nunc decisions­are­sometimes­found­to
need­attenuation.­One­possibility­ is­ to­ enable­ the­ constitutional
court­to­decide­when­its­decision­enters­ into­force­(either­ in­the
past,­ as­ a­middle­ course­ between­ nullity­ and­ derogation,­ or­ at
some­moment­ in­ the­ future,­or­both).­The­other­possibility­ is­ to
resort­to­techniques­of­(authoritative)­interpretation­that­combine
adequate­ protection­ of­ the­ constitution­ and­ coherence­ of­ the
legal­order­in­that­not­all­provisions­are­removed­immediately­from
the­legal­order.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraph­192.

“An­ ex tunc effect­ of­ the­ Chamber’s­ decisions­ should­ be
applied­ with­ great­ caution,­ providing­ it­ in­ exceptional­ circum-
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stances­only.­It­is­absolutely­necessary­to­provide­the­courts­with
clear­guidance­with­regard­to­the­ex tunc effect­of­the­Chamber’s
decisions.”

CDL-AD(2011)018 Opinion­on­the­draft­constitutional­law­on
the­ constitutional­ chamber­ of­ the­ Supreme­ Court­ of
Kyrgyzstan,­paragraph­61.

8.2  Obligation for ordinary courts to reopen a case

“Article­33­settles­three­issues­which­were­raised­in­the­inter-
im­opinion:

(...)
-­the­ordinary­courts­are­held­to­reopen­the­case­which­had
been­decided­on­the­basis­of­an­unconstitutional­norma-
tive­act­in­accordance­with­provisions­of­the­Criminal­and
Civil­ Procedure­ Codes­ (which­ need­ to­ complement­ the
present­Law).

The­constitutional­complaint­procedure­would­ require­more
specific­regulation­especially­as­concerns­the­effects­of­the­deci-
sion­as­to­the­unconstitutionality­of­the­normative­act­on­the­indi-
vidual­act­which­resulted­in­the­alleged­violation­of­human­rights
(Article­6­of­the­Draft­Constitutional­Law­on­Human­Rights).­Is­the
individual­decision­annulled­or­only­declared­as­being­based­on
an­unconstitutional­general­norm­and­sent­back­for­review­to­the
authority­ which­ took­ the­ decision­ (in­ most­ cases­ the­ Supreme
Court)?­Article­33­seems­to­imply­the­second­option.­This­should
be­spelled­out­both­in­this­draft­law­and­in­the­administrative,­civil
and­criminal­procedure­codes.­This­authority­should­be­obliged­to
review­ the­case­on­ the­basis­of­ the­abrogation­of­ the­normative
act­on­which­it­had­based­its­decision.­The­corresponding­part­of
Article­33­could­ therefore­read­ ‘(...)­proceedings­on­ the­case­ in
the­court­ that­adopted­ the­ final­decision­shall­ resume­ in­accor-
dance­ with­ provisions­ of­ the­ Criminal­ Procedure­ and­ Civil
Procedure­Codes­on­the­basis­of­the­abrogation­of­the­normative
act­by­the­Constitutional­Court.”

CDL-AD(2002)005 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­ Court­ of­ the­ Republic­ of­ Azerbaijan,­ para-
graphs­9-10.
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8.3  Functions of the constitutional court

“In­ line­with­Article­85­of­ the­Constitution,­Article­11.2­Draft

Proceedings introduces­a­new­competence­for­the­Court­to­pro-
vide­an­official­interpretation­of­the­norms­of­the­Constitution­(...)”

(...)­ The­ Commission­ understands­ the­ fact­ that­ in­ new
democracies­the­existence­of­such­a­competence­of­a­constitu-
tional­review­body­may­enable­maintaining­constitutional­stability.
Nonetheless,­in­such­cases,­the­Court­is­forced­to­render­a­judg-
ment­ without­ having­ had­ the­ benefit­ of­ hearing­ both­ sides.
Furthermore,­it­may­happen­that­in­the­light­of­the­binding­inter-
pretation­of­a­constitutional­provision,­a­law­based­on­this­provi-
sion­is­unconstitutional.­As­the­Court­was­only­asked­to­interpret
the­Constitution,­this­¡V­obviously­unconstitutional­-­law­remains
in­force.­The­Venice­Commission­therefore­does­not­recommend
the­introduction­of­such­a­competence­(...)”

CDL-AD(2008)029 Opinion­on­the­Draft­Laws­amending­and
supplementing­ (1)­ the­ Law­ on­ Constitutional­ Proceedings
and­ (2)­ the­Law­on­ the­Constitutional­Court­of­Kyrgyzstan,
paragraphs­17-18.

“Even­more­ than­ the­possibility­ for­ the­Court­ to­ initiate­pro-
ceedings­on­its­own­motion,­Article­110­brings­the­Constitutional
Court­in­the­political­arena.­The­law­should­restrict­the­task­to­mon-
itor­the­implementation­of­constitutionality­and­legality­from­a­gen-
eral­supervision­to­monitoring­the­execution­of­its­own­decisions.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­80.

“A­Constitutional­Court­ should­be­ able­ to­ annul­ or­ quash­ a
provision­in­a­law­that­conflicts­with­the­Constitution.”

CDL-AD(2009)014 Opinion­ on­ the­ Law­ on­ the­ High
Constitutional­ Court­ of­ the­ Palestinian­ National­ Authority,
paragraph­27.

“(...)­ The­ constitutional­ court­ must­ in­ any­ case­ reply­ to­ all
questions­submitted­and­declared­admissible­(...)”
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“In­any­case,­constitutional­courts­must­be­given­the­tools­to
prevent­unserious,­abusive­or­repetitive­complaints.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­155,­221.

8.4 Obligation to follow constitutional interpretation 

provided by the constitutional court

“It­ is­ important­ to­stress­ the­ relevance­of­ the­Constitutional
Court’s­reasoning,­which­should­guide­ordinary­courts.­Respect
shown­by­ the­ordinary­courts­ for­ the­Constitutional­Court’s­ rea-
soning­is­the­key­to­providing­an­interpretation­that­is­in­conformi-
ty­with­the­Constitution.­This­is­due­to­the­fact­that­only­the­inter-
pretation­ by­ the­ Constitutional­ Court­ is­ constitutional.­ Ordinary
courts­or­state­bodies­will­only­be­able­ to­apply­a­given­ law­ in­a
manner­that­is­in­line­with­the­Constitution­if­they­base­themselves
on­this­interpretation.”

“It­ is­ unusual­ to­ create­ a­ new­ constitutional­ procedure­ in
order­to­explain­judgments­rendered­by­the­Constitutional­Court.
The­reasoning­of­the­Constitutional­Court’s­judgment­itself­has­to
explain­the­ruling,­and­this­should­not­be­the­task­of­another,­addi-
tional,­judgment.­While­it­is­true­that­such­a­procedure­exists­in­a
number­ of­ countries,­ it­ seems­ that­ in­ new­ democracies,­ where
legal­ culture­ is­ not­ yet­ settled,­ such­ a­ provision­ could­ even­ be
used­to­pressure­a­constitutional­court­ into­changing­a­previous
judgement­in­substance.”

“Judgments­ should­ be­ straightforward­ to­ understand­ and
should­not­need­further­explanation.­Nonetheless,­it­may­indeed
happen­that­the­Constitutional­Court,­in­its­judgment,­was­not­able
to­solve­the­constitutional­problem­or­it­may­even­have­created­a
new­problem.­In­such­cases,­a­new­judgment­in­a­new­procedure
should­be­delivered,­but­not­as­an­explanation­of­the­former­rul-
ing.”

CDL-AD(2007)036 Opinion­on­Draft­Amendments­to­the­Law
on­ the­Constitutional­Court,­ the­Civil­ Procedural­Code­and
the­Criminal­Procedural­Code­of­Azerbaijan,­paragraphs­22,
24,­25.
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“Article­ 69­ obliging­ other­ state­ authorities­ to­ take­ into
account­ the­ legal­ reasons­ of­ the­ decision­ of­ the­ Constitutional
Court­when­they­adopt­a­new­individual­act­is­also­a­positive­ele-
ment.­Often,­the­problems­with­other­courts­result­ from­the­fact
that­ they­ follow­ the­ operative­ part­ but­ not­ the­ reasoning­ of­ the
Constitutional­Court.”

CDL-AD(2008)030 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­71.

“An­explicit­legislative­-­or­even­better­constitutional­-­provi-
sion­obliging­all­other­state­organs,­including­the­courts,­to­follow
the­ constitutional­ interpretation­ provided­ by­ the­ constitutional
court­ provides­ an­ important­ element­ of­ clarity­ in­ the­ relations
between­ the­ constitutional­ court­ and­ ordinary­ courts­ and­ can
serve­ as­ a­ basis­ for­ individuals­ to­ claim­ their­ rights­ before­ the
courts.”

-­“A­nuanced­view­is­necessary­when­considering­preliminary
ruling­ procedures.­ First,­ exceptions­ of­ unconstitutionality­ and
preliminary­ questions­ initiate­ review­ of­ a­ normative­ act.­ It­ is
uncontested­that­a­decision­following­an­exception­of­unconstitu-
tionality­ has­ a­ binding­ effect­ between­ the­ parties­ and­ that­ the
ordinary­court­is­obliged­to­apply­the­constitutional­court’s­deci-
sion­in­the­concrete­case.”

CDL-AD(2010)039rev­Study­on­individual­access­to­consti-
tutional­justice,­paragraphs­165,­170.

“The­constitutional­revision­follows, inter alia,­the­judgment­of
the­Belgian­Constitutional­Court­No.­73/2003,­of­26­May­2003.­It
might­ be­ considered­ as­ aiming­ in­ particular­ at­ reversing­ some
effects­of­ this­ judgment.­ There­ is­ however­ no­general­ standard
saying­that­a­constitutional­revision­cannot­go­against­a­decision
of­ a­ constitutional­ court.­ This­ would­ make­ the­ Constitution­ as
interpreted­by­the­Constitutional­Court­intangible.­Frequent­con-
stitutional­ amendments­ aimed­ at­ reversing­ decisions­ of­ the
Constitutional­Court­would­however­undermine­constitutional­cul-
ture,­ the­ authority­ of­ the­ Constitutional­ Court,­ and­ thus­ the
respect­for­the­Constitution­itself.”

108

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­1(67)`15



CDL-AD(2012)010 Opinion­ on­ the­ Revision­ of­ the
Constitution­of­Belgium,­paragraph­67.

“From­ a­ functional­ perspective,­ the­ task­ of­ constitutional
courts­can­be­described­as­safeguarding­ the­supremacy­of­ the
Constitution­by­providing­an­interpretation­of­it,­which­leads­to­a
coherent­development­of­ law­on­the­basis­of­the­principles­con-
tained­in­the­Constitution.­Earlier­case-law,­even­adopted­on­the
basis­of­constitutional­provisions,­which­are­no­longer­in­force,­is
an­important­source­for­this­coherent­development­of­the­law.­In
Hungary,­many­human­ rights­principles­have­been­ formed­over
years­ and­ have­ found­ their­ expression­ in­ the­ practice­ of­ the
Constitutional­Court.­The­decision­of­ the­Constitutional­Court­of
Hungary­on­the­abolition­of­the­death­penalty­was­ground­break-
ing­and­acclaimed­world-wide.­It­served­as­inspiration­for­the­abo-
lition­of­ the­death­penalty­by­ the­Constitutional­Courts­of­South
Africa,­Lithuania,­Albania­and­Ukraine.

It­is­a­misconception­that­it­is­good­for­constitutional­courts­to
have­a­wide­margin­of­appreciation.­They­should­not­take­arbitrary
decisions,­but­provide­for­constitutional­coherence­through­deci-
sions­ based­ on­ the­ Constitution­ and­ previous­ case-law.
Furthermore,­ any­ constitutional­ court­ is­ free­ to­ deviate­ from­ its
former­decisions,­provided­it­does­so­in­a­reasoned­way.

Even­if­the­constituent­power­were­concerned­that­by­basing
itself­on­ its­earlier­case-law,­ the­Constitutional­Court­could­per-
petuate­ the­old­Constitution­and­would­ thus­ impair­ the­effect­of
the­ new­ Fundamental­ Law,­ the­ complete­ removal­ of­ the­ earlier
case-law­would­be­neither­adequate­nor­proportionate.­Following
any­ constitutional­ amendment,­ it­ is­ the­ task­ of­ constitutional
courts­ to­ limit­ their­ reference­ to­ those­provisions­and­principles
that­have­not­been­affected­by­an­amendment.”

(…)
“The­ Venice­ Commission­ therefore­ cannot­ support­ the

Hungarian­ authorities’­ argument­ that­ the­ Constitutional­ Court
should­be­more­free­to­decide.­As­shown,­there­was­no­justifica-
tion­to­repeal­the­Constitutional­Court's­former­case-law­in­order
to­enable­the­Constitutional­Court­to­renew­its­jurisdiction­in­cases
where­ it­ is­ necessary.­ It­ is­ inherent­ in­ a­ Constitutional­ Court's
approach­to­interpret­a­constitution­on­the­basis­of­its­provisions
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and­the­principles­contained­in­it.­These­principles­transcend­the
constitution­itself­and­directly­relate­to­the­basic­principles­of­the
Council­ of­ Europe:­ democracy,­ the­ protection­ of­ human­ rights
and­the­rule­of­law.­It­is­these­principles­which­are­reflected­in­the
case-law­of­the­Constitutional­Court­since­its­establishment.”

CDL-AD(2013)014 Opinion­on­ the­draft­ Law­on­ the­amend-
ments­to­the­Constitution,­strengthening­the­independence­of
judges­ (including­ an­ explanatory­ note­ and­ a­ comparative
table)­and­on­the­changes­to­the­Constitution­proposed­by­the
Constitutional­Assembly­of­Ukraine,­paragraphs­92-94,­96.

“According­to­Article­21.2,­the­Secretary­General­shall­“take
care­of­and­be­responsible”­for­the­enforcement­of­the­acts­of­the
Constitutional­Court.­Being­“responsible”­is­asking­too­much­from
a­staff­member­who­cannot­be­held­responsible,­for­instance­for
inaction­ by­ Parliament.­ The­ Secretary­ General­ can­ only­ be­ in
charge­of­following­up­on­the­execution­of­the­decision.”

CDL-AD(2014)033 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­paragraph­28.

8.5  Re-opening of a case by the Constitutional Court

“Re-opening­ the­ case­ upon­ the­ discovery­ of­ new­ circum-
stances­ is­ highly­ unusual­ for­ constitutional­ courts.­ Article­ 96
runs­ also­ counter­ to­ Article­ 135.3­ of­ the­ Amendment­ of­ the
Constitution,­according­to­which­‘The­Constitutional­Court­shall
perform­ its­ activity­ at­ the­ initiative­of­ subjects­provided­by­ the
Law­on­ the­Constitutional­Court.’­Among­these­subjects,­ there
cannot­ be­ the­ Court­ itself.­ If­ the­ Court­ is­ given­ the­ power­ to
review­its­own­judgements­whenever­new­circumstances­appear
or­ there­ is­ a­ changing­of­ the­provisions­ upon­which­ the­Court
has­ founded­ a­ previous­ judgement,­ this­ can­ endanger­ the
Court’s­ role­ in­ the­ constitutional­ system.­ In­ addition,­ several
questions­need­to­be­clarified:­what­are­the­terms­of­this­possi-
bility,­ what­ is­ the­ relationship­ of­ the­ ‘new’­ judgment­ of­ the
Constitutional­Court­with­earlier­decision,­what­about­res­judica-
ta­objections­etc.”
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CDL-AD(2002)016 Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­and­Corresponding­Amendments­of­the
Constitution­of­the­Republic­of­Moldova,­paragraph­66.

9  Relations of the constitutional court 

with the media
“In­ accordance­ with­ Article­ 20­ of­ the­ draft­ law,­ the­ mass

media­ shall­ not­ have­ the­ right­ to­ interfere­ in­ the­ Constitutional
Court's­activities­nor­directly­or­ indirectly­exert­ influence­on­ the
judges­ of­ the­ Court.­ Persons­ committing­ such­ acts­ bear­ legal
responsibility­ in­ the­ established­ legal­ order.­ The­ Commission
does­not­overlook­the­fact­that­sometimes­a­virulent­press­cam-
paign­may­exercise­some­influence­on­the­judiciary.­It­also­recog-
nises­that­the­provision­of­Article­20­aims­at­safeguarding­the­judi-
ciary­from­such­interferences.­However,­a­very­cautious­approach
is­required­in­order­to­obtain­a­fair­balance­between­the­interests
some­administration­of­ justice­and­ those­of­ freedom­of­expres-
sion­guaranteed­under­Articles­47­and­50­of­ the­Constitution­of
Azerbaijan.­The­case-law­of­the­European­Court­of­Human­Rights
in­this­field­could­provide­guidelines­on­this­issue.”

CDL-INF(1996)010 Opinion­ on­ the­ draft­ law­ on­ the
Constitutional­Court­of­the­Republic­of­Azerbaijan,­p.­5.

“Although­the­publicity­of­the­work­of­the­Constitutional­Court
has­ already­ been­ guaranteed­ by­ public­ hearings­ in­ procedures
before­the­Court,­the­publication­of­its­decisions­and­the­release
of­communiqués­to­the­media,­it­is­highly­appreciated­that­Article
1­Amendments­provides­that­decisions­of­the­Court­and­session
notifications­are­also­ to­be­published­on­ the­ Internet­site­of­ the
Constitutional­Court.­This­is­especially­relevant­in­view­of­the­post-
ponement­of­the­publication­of­decisions­(see­section­L,­below).
All­decisions­should­be­published­immediately­on­the­site,­even­if
their­publication­in­the­official­journal­may­be­postponed.”

CDL-AD(2011)050corr Opinion­ on­ draft­ amendments­ and
additions­ to­ the­Law­on­ the­Constitutional­Court­of­Serbia,
paragraph­12.
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Appendix­-­Reference­documents

1.­ CDL-INF(1996)010­ Opinion­ on­ the­ draft­ law­ on­ the
Constitutional­Court­of­the­Republic­of­Azerbaijan,­adopt-
ed­by­ the­Venice­Commission­at­ its­29th Plenary­Session
(Venice,­15-16­November­1996).

2.­CDL-INF(1997)002­Opinion­on­the­Constitution­of­Ukraine,
adopted­ by­ the­ Venice­ Commission­ at­ its­ 30th Plenary
Session­(Venice,­7-8­March­1997).

3.­CDL(1997)018rev­Opinion­on­the­law­on­the­Constitutional
Court­of­Ukraine,­adopted­by­the­Venice­Commission­at­its
31st Plenary­Session­(Venice,­20-21­June­1997).

4.­ CDL-STD(1997)020­ The­ composition­ of­ constitutional
courts­ -­ Science­ and­ Technique­ of­ Democracy,­ no.­ 20
(1997).

5.­CDL-INF(2001)002­Opinion­ on­ the­Constitutional­ Law­ on
the­Constitutional­Court­of­the­Republic­of­Croatia,­adopt-
ed­by­ the­Venice­Commission­at­ its­45th Plenary­Session
(Venice,­15-16­December­2000).

6.­ CDL-AD(2002)005­ Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­the­Republic­of­Azerbaijan,­adopt-
ed­by­ the­Venice­Commission­at­ its­50th Plenary­Session
(Venice,­8-9­March­2002).

7.­ CDL-AD(2002)016­ Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­ Court­ and­Corresponding­ Amendments­ of
the­Constitution­of­ the­Republic­of­Moldova,­ adopted­by
the­Venice­Commission­at­its­51st Plenary­Session­(Venice,
5-6­July­2002).

8.­CDL-AD(2003)006­Opinion­on­the­Draft­Law­on­the­Human
Rights­ defender­ of­ Armenia,­ adopted­ by­ the­ Venice
Commission­ at­ its­ 54th Plenary­ Session­ (Venice,­ 14-15
March­2003).

9.­CDL-AD(2004)023­Opinion­ on­ the­Rules­ of­ Procedure­ of
the­ Constitutional­ Court­ of­ Azerbaijan,­ adopted­ by­ the
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Venice­ Commission­ at­ its­ 59th Plenary­ Session­ (Venice,
18-19­June­2004).

10.­ CDL-AD(2004)024­ Opinion­ on­ the­ Draft­ Constitutional
Amendments­ with­ regard­ to­ the­ Constitutional­ Court­ of
Turkey,­ adopted­ by­ the­ Venice­ Commission­ at­ its­ 59th

Plenary­Session­(Venice,­17-18­June­2004).

11.­ CDL-AD(2004)035­ Opinion­ on­ the­ Draft­ Federal
Constitutional­Law­"on­modifications­and­amendments­ to
the­Federal­Constitutional­Law­on­the­Constitutional­Court
of­ the­ Russian­ Federation",­ adopted­ by­ the­ Venice
Commission­ at­ its­ 60th Plenary­ Session­ (Venice,­ 8-9
October­2004).

12.­ CDL-AD(2004)041­ Joint­ Opinion­ on­ the­ Draft­ Law­ on­ the
ombudsman­ of­ Serbia­ by­ the­ Venice­ Commission,­ the
Commissioner­ for­ Human­ Rights­ and­ the­ Directorate
General­of­Human­Rights­of­the­Council­of­Europe,­adopt-
ed­ by­ the­ Venice­Commission­ at­ its­ 61st­Plenary­ Session
(Venice,­3-4­December­2004).

13.­CDL-AD(2004)043­Opinion­on­ the­Proposal­ to­Amend­ the
Constitution­of­the­Republic­of­Moldova­(introduction­of­the
individual­ complaint­ to­ the­ constitutional­ court),­ adopted
by­ the­ Venice­ Commission­ at­ its­ 61st Plenary­ Session
(Venice,­3-4­December­2004).

14.­ CDL-AD(2005)005­ Opinion­ on­ Draft­ Constitutional
Amendments­ relating­ to­ the­ Reform­ of­ the­ Judiciary­ in
Georgia,­ adopted­ by­ the­ Venice­ Commission­ at­ its­ 62nd

Plenary­Session­(Venice,­11-12­March­2005).

15.­ CDL-AD(2005)015­ Opinion­ on­ the­ amendments­ to­ the
Constitution­ of­ Ukraine,­ adopted­ by­ the­ Venice
Commission­ at­ its­ 63rd Plenary­ Session­ (Venice,­ 10-11
June­2005).

16.­CDL-AD(2005)039­Opinion­on­proposed­voting­rules­for­the
constitutional­ court­ of­ Bosnia­ and­ Herzegovina,­ adopted
by­ the­ Venice­ Commission­ at­ its­ 64th Plenary­ Session
(Venice,­21-22­October­2005).
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17.­CDL-AD(2006)006­Opinion­on­the­Two­Draft­Laws­amending
Law­No.­ 47/1992­ on­ the­ organisation­ and­ functioning­ of
the­constitutional­court­of­Romania,­adopted­by­the­Venice
Commission­ at­ its­ 66th Plenary­ Session­ (Venice,­ 17-18
March­2006).

18.­ CDL-AD(2006)016­Opinion­ on­ possible­ constitutional­ and
legislative­improvements­to­ensure­the­uninterrupted­func-
tioning­of­the­Constitutional­Court­of­Ukraine,­adopted­by
the­Venice­Commission­at­its­67th Plenary­Session­(Venice,
9-10­June­2006).

19.­CDL-AD(2006)017­Opinion­on­ amendments­ to­ the­ law­on
the­Constitutional­Court­of­Armenia,­adopted­by­the­Venice
Commission­at­its­67th Plenary­Session­(Venice,­9-10­June
2006).

20.­ CDL-AD(2007)020­ Opinion­ on­ the­ possible­ reform­ of­ the
Ombudsman­ Institution­ in­ Kazakhstan,­ adopted­ by­ the
Venice­Commission­at­its­71st­Plenary­Session­(Venice,­1-
2­June­2007).

21.­ CDL-AD(2007)036­ Opinion­ on­ Draft­ Amendments­ to­ the
Law­on­the­Constitutional­Court,­the­Civil­Procedural­Code
and­the­Criminal­Procedural­Code­of­Azerbaijan,­adopted
by­ the­ Venice­ Commission­ at­ its­ 72nd Plenary­ Session
(Venice,­19-20­October­2007).

22.­ CDL-AD(2008)015­ Opinion­ on­ the­ Draft­ Constitution­ of
Ukraine,­ adopted­ by­ the­ Venice­ Commission­ at­ its­ 75th

Plenary­Session­(Venice,­13-14­June­2008).

23.­CDL-AD(2008)029­Opinion­on­the­Draft­Laws­amending­and
supplementing­(1)­the­Law­on­Constitutional­Proceedings
and­(2)­the­Law­on­the­Constitutional­Court­of­Kyrgyzstan,
adopted­ by­ the­ Venice­ Commission­ at­ its­ 76th Plenary
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24.­ CDL-AD(2008)030­ Opinion­ on­ the­ Draft­ Law­ on­ the
Constitutional­Court­of­Montenegro,­adopted­by­the­Venice
Commission­ at­ its­ 76th Plenary­ Session­ (Venice,­ 17-18
October­2008).
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Plenary­Session­(Venice,­17-18­December­2010).
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in­the­process­of­drafting­the­New­Constitution­of­Hungary,
adopted­ by­ the­ Venice­ Commission­ at­ its­ 86th Plenary
Session­(Venice,­25-26­March­2011).

32.­CDL-AD(2011)010­Opinion­on­the­draft­amendments­to­the
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ÈÌÅÍÅÌ­ÐÅÑÏÓÁËÈÊÈ­АÐÌÅÍÈß

ÏÎÑÒАÍÎÂËÅÍÈÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎГÎ­ÑÓÄА­ÐÅÑÏÓÁËÈÊÈ

АÐÌÅÍÈß

ÏÎ­ÄÅËÓ­ÎÁ­ÎÏÐÅÄÅËÅÍÈÈ­ÂÎÏÐÎÑА­
ÑÎÎÒÂÅÒÑÒÂÈß­­ÂÒÎÐÎГÎ­АÁÇАÖА­

×АÑÒÈ­3­ÑÒАÒÜÈ­36­ÇАÊÎÍА­ÐА­"Î­ГÎÑÓÄАÐÑÒÂÅÍÍÛÕ
ÏÅÍÑÈßÕ"­ÊÎÍÑÒÈÒÓÖÈÈ­ÐÅÑÏÓÁËÈÊÈ­АÐÌÅÍÈß

ÍА­ÎÑÍÎÂАÍÈÈ­ÎÁÐАÙÅÍÈß­
ÇАÙÈÒÍÈÊА­ÏÐАÂ­×ÅËÎÂÅÊА­ÐА

г.­Åðåвàí­­­­­ 14­îктябðя­2014­г.­­­­­­­

Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ Ðåñ­ïóá­ëè­êè­ Àð­ìå­íèÿ­ â­ ñîñ­òà­âå­
Ã.­Àðó­òþ­íÿ­íà­(ïðåä­ñå­äà­òåëь­ñòâó­þ­ùèé),­Ô.­Òî­õÿ­íà,­À.­Òó­íÿ­-
íà,­ À.­ Õà­÷àò­ðÿ­íà,­ Â.­ Îãà­íå­ñÿ­íà,­ Ã.­ Íà­çà­ðÿ­íà,­ À.­ Ïåò­ðî­ñÿí
(äîê­ëàä­÷èê),

ñ­ó÷àñ­òè­åì­(â­ðàì­êàõ­ïèñь­ìåí­íîé­ïðî­öå­äó­ðû):
çà­ÿ­âè­òå­ëÿ­-­Çà­ùèò­íè­êà­ïðàâ­÷å­ëî­âå­êà­ÐÀ­Ê.­Àíä­ðå­à­ñÿ­íà,
ïðèâ­ëå­÷åí­íî­ãî­ â­ êà­÷å­ñò­âå­ ñòî­ðî­íû-îò­âåò­÷è­êà­ ïî­ äå­ëó

îôè­öè­àëь­íî­ãî­ïðåäñ­òà­âè­òå­ëÿ­Íà­öè­î­íàëь­íî­ãî­Ñîá­ðà­íèÿ­ÐÀ
-­ íà­÷àëь­íè­êà­ Þðè­äè­÷åñ­êî­ãî­ óï­ðàâ­ëå­íèÿ­ Àï­ïà­ðà­òà­ Íà­öè­î­-
íàëь­íî­ãî­Ñîá­ðà­íèÿ­ÐÀ­À.­Ñàðã­ñÿ­íà,­

ñîã­ëàñ­íî­ ïóíê­òó­ 1­ ñòàòьè­ 100,­ ïóíê­òó­ 8­ ÷àñ­òè­ 1­ ñòàòьè
101­Êîíñ­òè­òó­öèè­ÐÀ,­ñòàòь­ÿì­25,­38­è­68­Çà­êî­íà­ÐÀ­"Î­Êîíñ­-
òè­òó­öè­îí­íîì­Ñó­äå",­

ðàñ­ñìîò­ðåë­â­îòê­ðû­òîì­çà­ñå­äà­íèè­ïî­ïèñь­ìåí­íîé­ïðî­-
öå­äó­ðå­äå­ëî­"Îá­îï­ðå­äå­ëå­íèè­âîï­ðî­ñà­ñî­îò­âå­ò­ñòâèÿ­­âòî­ðî­-
ãî­àá­çà­öà­÷àñ­òè­3­ñòàòьè­36­Çà­êî­íà­ÐÀ­"Î­ãî­ñó­äà­ð­ñòâåí­íûõ
ïåí­ñè­ÿõ"­ Êîíñ­òè­òó­öèè­ Ðåñ­ïóá­ëè­êè­ Àð­ìå­íèÿ­ íà­ îñ­íî­âà­íèè
îá­ðà­ùå­íèÿ­Çà­ùèò­íè­êà­ïðàâ­÷å­ëî­âå­êà­ÐÀ"
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Ïî­âî­äîì­ ê­ðàñ­ñìîò­ðå­íèþ­äå­ëà­ ÿâè­ëîñь­ çà­ðå­ãè­ñò­ðè­ðî­-
âàí­íîå­â­Êîíñ­òè­òó­öè­îí­íîì­Ñó­äå­ÐÀ­13­ìàÿ­2014­ãî­äà­îá­ðà­-
ùå­íèå­Çà­ùèò­íè­êà­ïðàâ­÷å­ëî­âå­êà­ÐÀ.

Èçó­÷èâ­ ïèñь­ìåí­íîå­ ñî­îá­ùå­íèå­ äîê­ëàä­÷è­êà­ ïî­ íàñ­òî­ÿ­-
ùå­ìó­ äå­ëó,­ ïèñь­ìåí­íûå­ îáú­ÿñ­íå­íèÿ­ ñòî­ðî­íû-çà­ÿ­âè­òå­ëÿ­ è
ñòî­ðî­íû-îò­âåò­÷è­êà,­à­òàê­æå­èñ­ñëå­äî­âàâ­Çà­êîí­ÐÀ­"Î­ãî­ñó­äà­ð­-
ñòâåí­íûõ­ ïåí­ñè­ÿõ",­ èìå­þ­ùè­å­ñÿ­ â­ äå­ëå­ äðó­ãèå­ äî­êó­ìåí­òû,
Êîíñ­òè­òó­öè­îí­íûé­Ñóä­Ðåñ­ïóá­ëè­êè­Àð­ìå­íèÿ­ÓÑ­ÒА­ÍÎ­ÂÈË:

1. Çà­êîí­ÐÀ­"Î­ãî­ñó­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ"­ïðè­íÿò­Íà­öè­-
î­íàëь­íûì­ Ñîá­ðà­íè­åì­ ÐÀ­ 22­ äå­êàá­ðÿ­ 2010­ ãî­äà,­ ïîä­ïè­ñàí
Ïðå­çè­äåí­òîì­ÐÀ­30­äå­êàá­ðÿ­2010­ãî­äà­è­âñòó­ïèë­â­ñè­ëó­ñ­1
ÿí­âà­ðÿ­2011­ãî­äà.

Îñ­ïà­ðè­âà­å­ìûé­ïî­íàñ­òî­ÿ­ùå­ìó­äå­ëó­âòî­ðîé­àá­çàö­÷àñ­òè
3­ñòàòьè­36­Çà­êî­íà­ÐÀ­ "Î­ ãî­ñó­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ",­îçàã­-
ëàâ­ëåí­íîé­ "Âûï­ëà­òà­ íå­âûï­ëà­÷åí­íîé­ ñóì­ìû­ ïåí­ñèè",­ óñ­òà­-
íàâ­ëè­âà­åò:

"Ýòà­ñóì­ìà­âûï­ëà­÷è­âà­åò­ñÿ,­åñ­ëè­çà­ÿâ­ëå­íèå­è­íå­îá­õî­äè­-
ìûå­äî­êó­ìåí­òû­ïðåäñ­òàâ­ëÿ­þò­ñÿ­â­ïîä­ðàç­äå­ëå­íèå,­íàç­íà­÷à­-
þ­ùåå­ïåí­ñèþ,­â­òå­÷å­íèå­øåñ­òè­ìå­ñÿ­öåâ­ïîñ­ëå­ñìåð­òè­ïåí­-
ñè­î­íå­ðà.­Â­ñëó­÷àå­íåï­ðå­äñ­òàâ­ëå­íèÿ­çà­ÿâ­ëå­íèÿ­â­øåñ­òè­ìå­-
ñÿ÷­íûé­ñðîê­íå­âûï­ëà­÷åí­íàÿ­âñëå­ä­ñòâèå­ñìåð­òè­ïåí­ñè­î­íå­ðà
ñóì­ìà­ ïåí­ñèè­ ïîä­ëå­æèò­ íàñ­ëå­äî­âà­íèþ,­ åñ­ëè­ çà­ÿâ­ëå­íèå­ è
íå­îá­õî­äè­ìûå­äî­êó­ìåí­òû­ïðåäñ­òàâ­ëÿ­þò­ñÿ­â­ïîä­ðàç­äå­ëå­íèå,
íàç­íà­÷à­þ­ùåå­ïåí­ñèþ,­â­òå­÷å­íèå­äâå­íàä­öà­òè­ìå­ñÿ­öåâ­ïîñ­ëå
ñìåð­òè­ïåí­ñè­î­íå­ðà".

Îñ­ïà­ðè­âà­å­ìîå­ ïî­ëî­æå­íèå­ â­ äåéñòâó­þ­ùåé­ ðå­äàê­öèè
çàê­ðåï­ëå­íî­ Çà­êî­íîì­ îò­ 19­ ìàð­òà­ 2012­ ãî­äà­ ÇÐ-100-Í­ "Î
âíå­ñå­íèè­èç­ìå­íå­íèé­è­äî­ïîë­íå­íèé­â­Çà­êîí­ÐÀ­"Î­ãî­ñó­äà­ð­-
ñòâåí­íûõ­ïåí­ñè­ÿõ".

2. Îñ­ïà­ðè­âàÿ­êîíñ­òè­òó­öè­îí­íîñòь­âòî­ðî­ãî­àá­çà­öà­÷àñ­òè
3­ñòàòьè­36­Çà­êî­íà­ÐÀ­"Î­ãî­ñó­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ",­çà­ÿ­âè­-
òåëь­ ñ÷è­òà­åò,­ ÷òî­ óïî­ìÿ­íó­òîå­ ïî­ëî­æå­íèå­ ïðî­òè­âî­ðå­÷èò
ñòàòь­ÿì­31­è­37,­à­òàê­æå­÷àñ­òè­3­ñòàòьè­42­Êîíñ­òè­òó­öèè­ÐÀ.

Çà­ÿ­âè­òåëь­ñ÷è­òà­åò,­÷òî­Ãðàæ­äà­íñ­êèé­êî­äåêñ­ÐÀ­îò­íî­ñè­-
òåëь­íî­íàñ­ëå­äî­âà­íèÿ­íå­âûï­ëà­÷åí­íîé­ñóì­ìû­ïåí­ñèè,­â­îò­ëè­-
÷èå­ îò­ îñ­ïà­ðè­âà­å­ìî­ãî­ ïî­ëî­æå­íèÿ,­ ïðå­äóñ­ìàò­ðè­âà­åò­ èíîå
ðåã­ëà­ìåí­òè­ðî­âà­íèå.­ Ñîã­ëàñ­íî­ çà­ÿ­âè­òå­ëþ,­ èç­ ðåã­ëà­ìåí­òè­-
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ðî­âà­íèÿ­ Ãðàæ­äà­íñ­êî­ãî­ êî­äåê­ñà­ ÐÀ­ ìîæ­íî­ ñäå­ëàòь­ âû­âîä,
÷òî­ õî­òÿ­ ïðå­äóñ­ìîò­ðåí­øåñ­òè­ìå­ñÿ÷­íûé­ ñðîê­ äëÿ­ ïðè­íÿ­òèÿ
íàñ­ëå­ä­ñòâà,­ òåì­ íå­ìå­íåå­ òàê­æå­ óñ­òà­íîâ­ëå­íî,­ ÷òî­ íàñ­ëå­ä­-
ñòâî­ìî­æåò­áûòь­ïðè­íÿ­òî­íàñ­ëåä­íè­êîì­áåç­îá­ðà­ùå­íèÿ­â­ñóä
ïî­èñ­òå­÷å­íèè­ñðî­êà,­óñ­òà­íîâ­ëåí­íî­ãî­äëÿ­åãî­ïðè­íÿ­òèÿ,­ïðè
íà­ëè­÷èè­ñîã­ëà­ñèÿ­âñåõ­îñ­òàëь­íûõ­íàñ­ëåä­íè­êîâ,­ïðè­íÿâ­øèõ
íàñ­ëå­ä­ñòâî,­à­òàê­æå­âîç­ìîæ­íîñ­òè­îá­ðà­ùå­íèÿ­â­ñóä­ñ­öåëьþ
ïðèç­íà­íèÿ­ ïðè­÷èí­ ïðî­ïóñ­êà­ ñðî­êà­ ïðè­íÿ­òèÿ­ íàñ­ëå­ä­ñòâà
óâà­æè­òåëь­íû­ìè.­Îñ­ïà­ðè­âà­å­ìîå­æå­ïî­ëî­æå­íèå­ñâî­èì­ðåã­ëà­-
ìåí­òè­ðî­âà­íè­åì­îã­ðà­íè­÷è­âà­åò­ïðà­âî­ëè­öà­íà­ïî­ëó­÷å­íèå­íå­-
âûï­ëà­÷åí­íîé­ñóì­ìû­ïåí­ñèè­â­ñëó­÷àå­ñìåð­òè­ïåí­ñè­î­íå­ðà­è
ñî­îò­âå­ò­ñòâåí­íî­ òàê­æå­ ñîç­äà­åò­ ïðî­òè­âî­ðå­÷èå­ íå­ òîëь­êî­ ñ
ðåã­ëà­ìåí­òà­öè­ÿ­ìè­Ãðàæ­äà­íñ­êî­ãî­êî­äåê­ñà­ÐÀ,­íî­è­ñ­ïî­ëî­æå­-
íè­ÿ­ìè­Êîíñ­òè­òó­öèè­ÐÀ.

Çà­ÿ­âè­òåëь­óò­âå­ðæ­äà­åò,­÷òî­õî­òÿ­ñòàòь­åé­64­ïðå­äû­äó­ùå­-
ãî­Çà­êî­íà­ÐÀ­2002­ãî­äà­­"Î­ãî­ñó­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ"­è­áûë
óñ­òà­íîâ­ëåí­ øåñ­òè­ìå­ñÿ÷­íûé­ ñðîê,­ îä­íà­êî­ ýòî­ íå­ êà­ñà­ëîñь
íàñ­ëå­äî­âà­íèÿ­ íå­âûï­ëà­÷åí­íûõ­ ñóìì,­ èç­ ÷å­ãî­ ñòà­íî­âè­ëîñь
î÷å­âèä­íî,­÷òî­â­ñëó­÷àå­íàñ­ëå­äî­âà­íèÿ­ïðà­âî­îò­íî­øå­íèå­óæå
ðå­ãó­ëè­ðî­âà­ëîñь­Ãðàæ­äà­íñ­êèì­êî­äåê­ñîì­ÐÀ­-­îá­ùè­ìè­ðå­ãó­-
ëè­ðî­âà­íè­ÿ­ìè­ íàñ­ëå­ä­ñòâåí­íûõ­ ïðà­âî­îò­íî­øå­íèé.­ À­ íî­âîå
ðåã­ëà­ìåí­òè­ðî­âà­íèå­îñ­ïà­ðè­âà­å­ìî­ãî­ïî­ëî­æå­íèÿ­Çà­êî­íîì­ÐÀ
"Î­ãî­ñó­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ"­2010­ãî­äà­âå­äåò­ê­óõóä­øå­íèþ
ïðà­âî­âî­ãî­ïî­ëî­æå­íèÿ­ëè­öà­è­ òåì­ñà­ìûì­ -­ ê­ïðî­òè­âî­ðå­÷èþ
òàê­æå­ñ­ïî­ëî­æå­íè­ÿ­ìè­÷àñ­òè­3­ñòàòьè­42­Êîíñ­òè­òó­öèè­ÐÀ.

Çà­ÿ­âè­òåëь­ñ÷è­òà­åò,­÷òî­îñ­ïà­ðè­âà­å­ìîå­ïðà­âî­âîå­ðå­ãó­ëè­-
ðî­âà­íèå­ïðå­ïÿ­ò­ñòâó­åò­ýô­ôåê­òèâ­íî­ìó­îñó­ùå­ñ­òâëå­íèþ­ïðà­âà
ñîáñòâåí­íîñ­òè­ ëè­öà,­ à­ òàê­æå­ íå­ èñ­õî­äèò­ èç­ òðå­áî­âà­íèé
ïðèí­öè­ïà­âåð­õî­âå­í­ñòâà­ïðà­âà­è­ñîç­äà­åò­ïðîá­ëå­ìó­è­êîíñ­òè­-
òó­öè­îí­íîñ­òè,­ è­ ïðî­òè­âî­ðå­÷èÿ­ ­ìåæ­äó­íà­ðîä­íûì­îáÿ­çà­òåëь­-
ñòâàì­ÐÀ.

3. Ñòî­ðî­íà-îò­âåò­÷èê,­âîç­ðà­æàÿ­ïðî­òèâ­àð­ãó­ìåí­òîâ­çà­ÿ­-
âè­òå­ëÿ,­ñ÷è­òà­åò,­÷òî­âòî­ðîé­àá­çàö­÷àñ­òè­3­ñòàòьè­36­Çà­êî­íà
ÐÀ­"Î­ãî­ñó­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ"­ñî­îò­âå­ò­ñòâó­åò­òðå­áî­âà­íè­-
ÿì­ñòà­òåé­31­è­37,­à­òàê­æå­÷àñ­òè­3­ñòàòьè­42­Êîíñ­òè­òó­öèè­ÐÀ.

Ñîã­ëàñ­íî­îò­âåò­÷è­êó,­îñ­ïà­ðè­âà­å­ìîå­ïî­ëî­æå­íèå­äëÿ­íàñ­-
ëå­äî­âà­íèÿ­óêà­çàí­íûõ­ñóìì­óñ­òà­íàâ­ëè­âà­åò­óñ­ëî­âèå,­íå­ïðå­-
äóñ­ìîò­ðåí­íîå­ Ãðàæ­äà­íñ­êèì­ êî­äåê­ñîì­ÐÀ,­ à­ èìåí­íî:­ ïèñь­-

122

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­1(67)`15



ìåí­íîå­îá­ðà­ùå­íèå­â­ïîä­ðàç­äå­ëå­íèå,­íàç­íà­÷à­þ­ùåå­ïåí­ñèþ,
äëÿ­ïî­ëó­÷å­íèÿ­ñî­îò­âå­ò­ñòâó­þ­ùåé­ñóì­ìû,­÷òî­íà­õî­äèò­ñÿ­âíå
ïðåä­ìå­òà­ ðå­ãó­ëè­ðî­âà­íèÿ­ Çà­êî­íà­ ÐÀ­ "Î­ ãî­ñó­äà­ð­ñòâåí­íûõ
ïåí­ñè­ÿõ".

Ñòî­ðî­íà-îò­âåò­÷èê­ íà­õî­äèò,­ ÷òî­ äàí­íàÿ­ ïðîá­ëå­ìà­ íå
ñîç­äà­åò­ïðî­òè­âî­ðå­÷èå­ñ­Êîíñ­òè­òó­öè­åé­ÐÀ,­à­èìå­åò­ñÿ­ïðî­òè­-
âî­ðå­÷èå­ìåæ­äó­Ãðàæ­äà­íñ­êèì­êî­äåê­ñîì­ÐÀ­è­Çà­êî­íîì­ÐÀ­"Î
ãî­ñó­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ".­Êðî­ìå­òî­ãî,­ñîã­ëàñ­íî­îò­âåò­÷è­êó,
ýòà­ ïðîá­ëå­ìà­ âû­çû­âà­åò­ íå­îä­íî­îá­ðàç­íóþ­ ïðà­âîï­ðè­ìå­íè­-
òåëь­íóþ­ ïðàê­òè­êó,­ ÷òî­ äîëæ­íî­ áûòь­ èñï­ðàâ­ëå­íî­ ïîñ­ðå­ä­-
ñòâîì­óñò­ðà­íå­íèÿ­ñó­ùå­ñò­âó­þ­ùå­ãî­ïðî­òè­âî­ðå­÷èÿ­ìåæ­äó­îñ­-
ïà­ðè­âà­å­ìûì­ ïî­ëî­æå­íè­åì­ è­ Ãðàæ­äà­íñ­êèì­ êî­äåê­ñîì­ ÐÀ,­ è
íàï­ðàâ­ëåí­íûé­ íà­ ýòî­ ïðî­åêò­ çà­êî­íî­äà­òåëь­íûõ­ èç­ìå­íå­íèé
óæå­íà­õî­äèò­ñÿ­â­îá­ðà­ùå­íèè.­­

Ñîã­ëàñ­íî­îò­âåò­÷è­êó,­ïîñ­òîëь­êó,­ïîñ­êîëь­êó­â­àñ­ïåê­òå­ñî­-
îò­íî­ñè­ìîñ­òè­çà­êî­íà­è­êî­äåê­ñà­îñ­ïà­ðè­âà­å­ìîå­ïî­ëî­æå­íèå­ïî
ñó­òè­ ïðî­òè­âî­ðå­÷èò­ ïðå­äóñ­ìîò­ðåí­íûì­ Ãðàæ­äà­íñ­êèì­ êî­äåê­-
ñîì­ÐÀ­ðå­ãó­ëè­ðî­âà­íè­ÿì,­à­íå­Êîíñ­òè­òó­öèè­ÐÀ,­ñóæ­äå­íèÿ­îò­-
íî­ñè­òåëь­íî­åãî­îá­ðàò­íîé­ñè­ëû­íå­îá­õî­äè­ìî­ðàñ­ñìàò­ðè­âàòь
èìåí­íî­â­äàí­íîì­êîí­òå­êñ­òå.

4. Êîíñ­òà­òè­ðóÿ­ â­ ðàì­êàõ­ êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âî­ãî
ñïî­ðà­ïî­íàñ­òî­ÿ­ùå­ìó­äå­ëó,­÷òî­îñ­ïà­ðè­âà­å­ìîå­ïðà­âî­âîå­ðå­-
ãó­ëè­ðî­âà­íèå­ êà­ñà­åò­ñÿ­ïðà­âî­îò­íî­øå­íèé­â­ñâÿ­çè­ñ­íàñ­ëå­äî­-
âà­íè­åì­ ñóì­ìû­ ïåí­ñèè,­ íå­âûï­ëà­÷åí­íîé­ âñëå­ä­ñòâèå­ ñìåð­òè
ïåí­ñè­î­íå­ðà,­ ó÷è­òû­âàÿ­ òàê­æå­ ïðà­âî­âóþ­ ïî­çè­öèþ­ Êîíñ­òè­òó­-
öè­îí­íî­ãî­Ñó­äà,­âû­ðà­æåí­íóþ­â­Ïîñ­òà­íîâ­ëå­íèè­îò­4­îê­òÿá­ðÿ
2006­ ãî­äà­ ÏÊÑ-649,­ ñîã­ëàñ­íî­ êî­òî­ðîé­ "ïåí­ñèÿ,­ ÿâ­ëÿ­ÿñь
ñðåä­ñòâîì­ñî­öè­àëь­íî­ãî­îáåñ­ïå­÷å­íèÿ,­òàê­æå­ÿâ­ëÿ­åò­ñÿ­ôîð­-
ìîé­ ñîáñòâåí­íîñ­òè­ ñîã­ëàñ­íî­ ïðå­öå­äå­íò­íî­ìó­ ïðà­âó­ Åâ­ðî­-
ïåéñ­êî­ãî­ ñó­äà",­ Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ ñ÷è­òà­åò­ íå­îá­õî­äè­-
ìûì­ðàñê­ðûòь­êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âîå­ñî­äåð­æà­íèå­îñ­ïà­-
ðè­âà­å­ìî­ãî­ïðà­âî­âî­ãî­ðå­ãó­ëè­ðî­âà­íèÿ,­îñî­áåí­íî­ó÷è­òû­âàÿ:

à)­êîíñ­òè­òó­öè­îí­íûå­ïî­ëî­æå­íèÿ­î­ïðà­âå­ñîáñòâåí­íîñ­òè,
î­åãî­îñó­ùå­ñ­òâëå­íèè,­îã­ðà­íè­÷å­íèè­è­çà­ùè­òå,­à­òàê­æå
ïðà­âî­âûå­ïî­çè­öèè­îò­íî­ñè­òåëь­íî­íèõ,­ âû­ðà­æåí­íûå­â
ïîñ­òà­íîâ­ëå­íè­ÿõ­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­ÐÀ;

á)­íà­ëè­÷èå­ êîíê­ðåò­íûõ­ ãà­ðàí­òèé­îáåñ­ïå­÷å­íèÿ­ëå­ãè­òèì­-
íûõ­ îæè­äà­íèé,­ çà­ùè­òû­ ïðà­âà­ ñîáñòâåí­íîñ­òè,­ îáóñ­-
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ëîâ­ëåí­íûõ­ íå­îá­õî­äè­ìîñòьþ­ îáåñ­ïå­÷å­íèÿ­ âåð­õî­âå­í­-
ñòâà­ïðà­âà.

Êîíñ­òè­òó­öè­îí­íûé­Ñóä­êîíñ­òà­òè­ðó­åò,­÷òî­ñîã­ëàñ­íî­÷àñ­òè
1­ñòàòьè­8­Êîíñ­òè­òó­öèè­ÐÀ­"â­Ðåñ­ïóá­ëè­êå­Àð­ìå­íèÿ­ïðèç­íà­-
åò­ñÿ­ è­ çà­ùè­ùà­åò­ñÿ­ ïðà­âî­ íà­ ñîáñòâåí­íîñòь".­ Ðå­à­ëè­çà­öèÿ
ýòî­ãî­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïî­ëî­æå­íèÿ­ ãà­ðàí­òè­ðó­åò­ñÿ­ Êîíñ­òè­-
òó­öè­åé­ÐÀ,­â­÷àñò­íîñ­òè­ñòàòь­ÿ­ìè­31­è­43.

Ñîã­ëàñ­íî­÷àñ­òÿì­1-3­ñòàòьè­31­Êîíñ­òè­òó­öèè­ÐÀ­"êàæ­äûé
èìå­åò­ïðà­âî­íà­âëà­äå­íèå,­ïîëь­çî­âà­íèå,­ðàñ­ïî­ðÿ­æå­íèå­ñâî­-
åé­ñîáñòâåí­íîñòьþ­è­åå­íàñ­ëå­äî­âà­íèå­ïî­ñâî­å­ìó­óñ­ìîò­ðå­-
íèþ.­Îñó­ùå­ñ­òâëå­íèå­ïðà­âà­ñîáñòâåí­íîñ­òè­íå­äîëæ­íî­íà­íî­-
ñèòь­ âðåä­îê­ðó­æà­þ­ùåé­ñðå­äå,­ íà­ðó­øàòь­ ïðà­âà­è­ çà­êîí­íûå
èí­òå­ðå­ñû­èíûõ­ëèö,­îá­ùå­ñò­âà­è­ãî­ñó­äà­ð­ñòâà.­

Íè­êî­ãî­íåëь­çÿ­ëè­øàòь­ñîáñòâåí­íîñ­òè,­ çà­èñê­ëþ­÷å­íè­åì
ïðå­äóñ­ìîò­ðåí­íûõ­çà­êî­íîì­ñëó­÷à­åâ­-­â­ñó­äåá­íîì­ïî­ðÿä­êå.­

Îò­÷óæ­äå­íèå­ñîáñòâåí­íîñ­òè­äëÿ­íóæä­îá­ùå­ñò­âà­è­ ãî­ñó­-
äà­ð­ñòâà­ìî­æåò­áûòь­ïðî­èç­âå­äå­íî­òîëь­êî­â­èñê­ëþ­÷è­òåëь­íûõ
ñëó­÷à­ÿõ­ïðè­íà­ëè­÷èè­âûñ­øèõ­îá­ùå­ñò­âåí­íûõ­èí­òå­ðå­ñîâ­â­óñ­-
òà­íîâ­ëåí­íîì­ çà­êî­íîì­ ïî­ðÿä­êå­ ñ­ ïðåä­âà­ðè­òåëь­íîé­ ðàâ­íî­-
öåí­íîé­êîì­ïåí­ñà­öè­åé”.­

Â­ñòàòьå­43­Êîíñ­òè­òó­öèè­ÐÀ­çàê­ðåï­ëå­íî,­÷òî­"îã­ðà­íè­÷å­-
íèÿ­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä­÷å­ëî­âå­êà­è­ãðàæ­äà­íè­íà­íå­ìî­-
ãóò­ ïðå­âû­øàòь­ ïðå­äå­ëû,­ óñ­òà­íîâ­ëåí­íûå­ ìåæ­äó­íà­ðîä­íû­ìè
îáÿ­çà­òåëь­ñòâà­ìè­Ðåñ­ïóá­ëè­êè­Àð­ìå­íèÿ".­Â­÷àñò­íîñ­òè,­ñòàòьÿ
1­ Ïðî­òî­êî­ëà­ íî­ìåð­ 1­ ê­ Åâ­ðî­ïåéñ­êîé­ êîí­âåí­öèè­ Î­ çà­ùè­òå
ïðàâ­ ÷å­ëî­âå­êà­ è­ îñ­íîâ­íûõ­ ñâî­áîä­ óñ­òà­íàâ­ëè­âà­åò:­ "Êàæ­äîå
ôè­çè­÷åñ­êîå­èëè­þðè­äè­÷åñ­êîå­ëè­öî­èìå­åò­ïðà­âî­íà­áåñï­ðå­-
ïÿ­ò­ñòâåí­íîå­ïîëь­çî­âà­íèå­ñâî­åé­ñîáñòâåí­íîñòьþ",­à­÷àñòь­2
ñòàòьè­17­Âñå­îá­ùåé­äåê­ëà­ðà­öèè­ïðàâ­÷å­ëî­âå­êà­óñ­òà­íàâ­ëè­-
âà­åò:­ "Íèê­òî­ íå­ äîë­æåí­ áûòь­ ïðî­èç­âîëь­íî­ ëè­øåí­ ñâî­å­ãî
èìó­ùå­ñò­âà".

Ê­ âîï­ðî­ñàì­ ïðà­âà­ ñîáñòâåí­íîñ­òè,­ åãî­ ðå­à­ëè­çà­öèè,­ îã­-
ðà­íè­÷å­íèÿ­è­çà­ùè­òû­Êîíñ­òè­òó­öè­îí­íûé­Ñóä­ÐÀ­îá­ðà­ùàë­ñÿ­âî
ìíî­ãèõ­ñâî­èõ­ïîñ­òà­íîâ­ëå­íè­ÿõ.­Â­÷àñò­íîñ­òè,­ïðà­âî­âûå­ïî­çè­-
öèè,­âû­ðà­æåí­íûå­â­Ïîñ­òà­íîâ­ëå­íè­ÿõ­îò­18­àï­ðå­ëÿ­2006­ãî­äà
ÏÊÑ-630,­18­ìàð­òà­2008­ ãî­äà­ÏÊÑ-741,­13­èþ­ëÿ­2010­ ãî­äà
ÏÊÑ-903,­24­ôåâ­ðà­ëÿ­2012­ãî­äà­ÏÊÑ-1009,­ïðè­ìå­íè­ìû­òàê­-
æå­ïî­íàñ­òî­ÿ­ùå­ìó­äå­ëó.
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5. Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ êîíñ­òà­òè­ðó­åò,­ ÷òî­ âòî­ðîé­ àá­-
çàö­÷àñ­òè­3­ñòàòьè­36­Çà­êî­íà­ÐÀ­îò­22­äå­êàá­ðÿ­2010­ãî­äà­ÇÐ-
243-Í­"Î­ãî­ñó­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ"­â­ðå­äàê­öèè,­äåéñòâó­þ­-
ùåé­ïî­Çà­êî­íó­ÐÀ­îò­19­ìàð­òà­2012­ãî­äà­ÇÐ-100-Í,­óñ­òà­íàâ­-
ëè­âàë:

"Ýòà­ñóì­ìà­âûï­ëà­÷è­âà­åò­ñÿ,­åñ­ëè­çà­ÿâ­ëå­íèå­è­íå­îá­õî­äè­-
ìûå­äî­êó­ìåí­òû­ïðåäñ­òàâ­ëÿ­þò­ñÿ­â­ïîä­ðàç­äå­ëå­íèå,­íàç­íà­÷à­-
þ­ùåå­ïåí­ñèþ,­â­òå­÷å­íèå­øåñ­òè­ìå­ñÿ­öåâ­ïîñ­ëå­ñìåð­òè­ïåí­-
ñè­î­íå­ðà.­ Â­ ñëó­÷àå­ íåï­ðå­äñ­òàâ­ëå­íèÿ­ çà­ÿâ­ëå­íèÿ­ â­ äàí­íûé
ñðîê­ íå­âûï­ëà­÷åí­íàÿ­ ñóì­ìà­ ïåí­ñèè­ ïîä­ëå­æèò­ íàñ­ëå­äî­âà­-
íèþ".­Èç­óïî­ìÿ­íó­òî­ãî­ïðå­äû­äó­ùå­ãî­ïðà­âî­âî­ãî­ðå­ãó­ëè­ðî­âà­-
íèÿ­ñëå­äó­åò,­÷òî­ïðà­âî­îò­íî­øå­íèÿ­â­ñâÿ­çè­ñ­íàñ­ëå­äî­âà­íè­åì
ðå­ãó­ëè­ðó­þò­ñÿ­ Ãðàæ­äà­íñ­êèì­ êî­äåê­ñîì­ ÐÀ.­ Ñòî­èò­ îò­ìå­òèòь,
÷òî­àíà­ëî­ãè÷­íîå­ðåã­ëà­ìåí­òè­ðî­âà­íèå­ïðå­äóñ­ìàò­ðè­âà­ëà­òàê­-
æå­÷àñòь­7­ñòàòьè­64­Çà­êî­íà­ÐÀ­îò­19­íî­ÿá­ðÿ­2002­ãî­äà­ÇÐ-
519-Í­"Î­ãî­ñó­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ".

Âî­ èç­ìå­íå­íèå­ âû­øå­ó­ïî­ìÿ­íó­òî­ãî­ ïðå­äû­äó­ùå­ãî­ ðåã­ëà­-
ìåí­òè­ðî­âà­íèÿ­Çà­êî­íîì­ÐÀ­îò­19­ìàð­òà­2012­ãî­äà­ÇÐ-100-Í
"Î­âíå­ñå­íèè­èç­ìå­íå­íèé­è­äî­ïîë­íå­íèé­â­Çà­êîí­ÐA­ "O­ ãî­ñó-
­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ"­ âòî­ðîé­àá­çàö­÷àñ­òè­3­ñòàòьè­36­áûë
èç­ëî­æåí­ â­ íî­âîé­ ðå­äàê­öèè,­ ñîã­ëàñ­íî­ êî­òî­ðîé:­ "Ýòà­ ñóì­ìà
âûï­ëà­÷è­âà­åò­ñÿ,­åñ­ëè­çà­ÿâ­ëå­íèå­è­íå­îá­õî­äè­ìûå­äî­êó­ìåí­òû
ïðåäñ­òàâ­ëÿ­þò­ñÿ­â­ïîä­ðàç­äå­ëå­íèå,­íàç­íà­÷à­þ­ùåå­ïåí­ñèþ,­â
òå­÷å­íèå­øåñ­òè­ìå­ñÿ­öåâ­ïîñ­ëå­ñìåð­òè­ïåí­ñè­î­íå­ðà.­Â­ñëó­÷àå
íåï­ðå­äñ­òàâ­ëå­íèÿ­çà­ÿâ­ëå­íèÿ­â­øåñ­òè­ìå­ñÿ÷­íûé­ñðîê­íå­âûï­-
ëà­÷åí­íàÿ­ âñëå­ä­ñòâèå­ ñìåð­òè­ ïåí­ñè­î­íå­ðà­ ñóì­ìà­ ïåí­ñèè
ïîä­ëå­æèò­ íàñ­ëå­äî­âà­íèþ,­ åñ­ëè­ çà­ÿâ­ëå­íèå­ è­ íå­îá­õî­äè­ìûå
äî­êó­ìåí­òû­ïðåäñ­òàâ­ëÿ­þò­ñÿ­â­ïîä­ðàç­äå­ëå­íèå,­íàç­íà­÷à­þ­ùåå
ïåí­ñèþ,­â­òå­÷å­íèå­äâå­íàä­öà­òè­ìå­ñÿ­öåâ­ïîñ­ëå­ñìåð­òè­ïåí­-
ñè­î­íå­ðà".

Àíà­ëèç­÷àñ­òè­3­ñòàòьè­36­Çà­êî­íà­ÐA­"O­ãî­ñó­äà­ð­ñòâåí­íûõ
ïåí­ñè­ÿõ"­ïî­êà­çû­âà­åò,­÷òî­îíà­ðå­ãó­ëè­ðó­åò­ïðà­âî­îò­íî­øå­íèÿ­â
ñâÿ­çè­ñ­âûï­ëà­òîé­íå­âûï­ëà­÷åí­íîé­âñëå­ä­ñòâèå­ñìåð­òè­ïåí­ñè­-
î­íå­ðà­ñóì­ìû­ïåí­ñèè­ñ­ïðà­âîì­íàñ­ëå­äî­âà­íèÿ­ýòîé­ñóì­ìû,­à
òàê­æå­ñ­ðå­à­ëè­çà­öè­åé­äàí­íî­ãî­ïðà­âà.

Êîíñ­òè­òó­öè­îí­íûé­Ñóä­ïîäò­âå­ðæ­äà­åò­ñâîþ­ïðà­âî­âóþ­ïî­-
çè­öèþ,­ âû­ðà­æåí­íóþ­â­Ïîñ­òà­íîâ­ëå­íèè­îò­ 18­ ñåí­òÿá­ðÿ­2010
ãî­äà­ÏÊÑ-917,­ ñîã­ëàñ­íî­ êî­òî­ðîé­ "â­ ñè­ëó­ ÷àñ­òè­1­ ñòàòьè­42
Êîíñ­òè­òó­öèè­ ÐÀ­ ãî­ñó­äà­ð­ñòâî­ ïðèç­íà­åò­ òàê­æå­ ïðà­âî­ íàñ­ëå­-
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äî­âà­íèÿ,­êî­òî­ðîå­âêëþ­÷à­åò­íå­òîëь­êî­ïðà­âî­ïå­ðå­äà­÷è­â­íàñ­-
ëå­ä­ñòâî,­íî­è­ïðà­âî­ïî­ëó­÷å­íèÿ­íàñ­ëå­ä­ñòâà.

Ïðà­âî­ íà­ íàñ­ëå­ä­ñòâî­ îáåñ­ïå­÷è­âà­åò­ çà­ùè­òó­ ïðàâ
ñîáñòâåí­íè­êà­ òàê­æå­ ïîñ­ëå­ åãî­ ñìåð­òè,­ äå­ëàÿ­ âîç­ìîæ­íûì
ïðå­åì­ñòâåí­íîñòь­ åãî­ ñîáñòâåí­íè­÷åñ­êèõ­ ïðà­âî­ìî­÷èé.­ Â­ òî
æå­ âðå­ìÿ­ îíî­ ñîç­äà­åò­ äëÿ­ íàñ­ëåä­íè­êà­ êîíñ­òè­òó­öè­îí­íî­ çà­-
ùè­ùåí­íóþ­ âîç­ìîæ­íîñòь­ ïðà­âîï­ðå­åì­ñòâà­ ïî­ îò­íî­øå­íèþ­ ê
ñîáñòâåí­íîñ­òè­íàñ­ëå­äî­äà­òå­ëÿ".

×òî­êà­ñà­åò­ñÿ­îñ­ïà­ðè­âà­å­ìî­ãî­ïî­íàñ­òî­ÿ­ùå­ìó­äå­ëó­ïðà­âî­-
âî­ãî­ïî­ëî­æå­íèÿ­îò­íî­ñè­òåëь­íî­ïðà­âî­âî­ãî­ðå­ãó­ëè­ðî­âà­íèÿ­ðå­-
à­ëè­çà­öèè­ ïðà­âà­ íàñ­ëå­äî­âà­íèÿ­ íå­âûï­ëà­÷åí­íîé­ âñëå­ä­ñòâèå
ñìåð­òè­ïåí­ñè­î­íå­ðà­ñóì­ìû­ïåí­ñèè,­òî­Êîíñ­òè­òó­öè­îí­íûé­Ñóä
íà­õî­äèò,­÷òî­çà­êî­íî­äà­òåëь­Çà­êî­íîì­îò­19.03.2012­ã.­ÇÐ-100-
Í­óñ­òà­íàâ­ëè­âà­åò­íî­âîå­ïðà­âî­âîå­óñ­ëî­âèå,­ïî­êî­òî­ðî­ìó­îñó­-
ùå­ñ­òâëå­íèå­ ïðà­âà­ íàñ­ëå­äî­âà­íèÿ­ îáóñ­ëàâ­ëè­âà­åò­ñÿ­ ïðåä-
ñ­òàâ­ëå­íè­åì­çà­ÿâ­ëå­íèÿ­è­íå­îá­õî­äè­ìûõ­äî­êó­ìåí­òîâ­â­ïîä­ðàç­-
äå­ëå­íèå,­íàç­íà­÷à­þ­ùåå­ïåí­ñèþ,­â­тå­÷å­íèå­äвå­íàä­цà­тè­мå­-
ся­цåв ïîñ­ëå­ñìåð­òè­ïåí­ñè­î­íå­ðà.­À­ëþ­áîå,­îñî­áåí­íî­íî­âîå,
ïðà­âî­âîå­ óñ­ëî­âèå­ äîëæ­íî­ èìåòь­ ïðà­âî­ìåð­íóþ­öåëь­ ñîç­äà­-
íèÿ­ áî­ëåå­ ýô­ôåê­òèâ­íûõ­ ãà­ðàí­òèé,­ êî­òî­ðàÿ­ íå­ ìî­æåò­ áûòь
ðå­à­ëè­çî­âà­íà­ èã­íî­ðè­ðî­âà­íè­åì­ êà­êîé-ëè­áî­ êîíñ­òè­òó­öè­îí­íî-
ïðà­âî­âîé­íîð­ìû­è­ïðèí­öè­ïà.­Â­óñ­ëî­âè­ÿõ­äàí­íî­ãî­ïðà­âî­âî­ãî
ðå­ãó­ëè­ðî­âà­íèÿ­íî­âîå­ïðà­âî­âîå­óñ­ëî­âèå­-­äâå­íàä­öà­òè­ìå­ñÿ÷­-
íî­å­âðå­ìåí­íîå­îã­ðà­íè­÷å­íèå­-­èñê­ëþ­÷à­åò­âîç­ìîæ­íîñòь­ïî­ëó­-
÷å­íèÿ­ íå­âûï­ëà­÷åí­íîé­ âñëå­ä­ñòâèå­ ñìåð­òè­ ïåí­ñè­î­íå­ðà­ ñóì­-
ìû­ïåí­ñèè­â­ñëó­÷àå­ïðî­ïóñ­êà­ýòî­ãî­ñðî­êà­ïî­óâà­æè­òåëь­íîé
ïðè­÷è­íå.­ Óñ­òà­íàâ­ëè­âàÿ­íî­âîå­ïðà­âî­âîå­ óñ­ëî­âèå,­ çà­êî­íî­äà­-
òåëь­ íå­ ïðå­äóñ­ìàò­ðè­âà­åò­ âîç­ìîæ­íîñòь­ ñ÷è­òàòь­ óâà­æè­òåëь­-
íû­ìè­ïðè­÷è­íû­ïðî­ïóñ­êà­äâå­íàä­öà­òè­ìå­ñÿ÷­íî­ãî­ñðî­êà,­â­òîì
÷èñ­ëå­ â­ ñó­äåá­íîì­ ïî­ðÿä­êå.­ Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ ñ÷è­òà­åò,
÷òî­îò­ñó­ò­ñòâèå­ïî­äîá­íî­ãî­ïðà­âî­âî­ãî­ðå­ãó­ëè­ðî­âà­íèÿ­ïðå­ïÿ­ò­-
ñòâó­åò­ ïîë­íî­öåí­íî­ìó­ îñó­ùå­ñ­òâëå­íèþ­ êîíñ­òè­òó­öè­îí­íî­ãî
ïðà­âà­ ñîáñòâåí­íîñ­òè,­ â­ ÷àñò­íîñ­òè­ óñ­òà­íîâ­ëåí­íîé­ ñòàòь­ÿ­ìè
18­è­19­Êîíñ­òè­òó­öèè­ÐÀ­çà­ùè­òå­ýòî­ãî­ïðà­âà­â­îò­íî­øå­íè­ÿõ­â
ñâÿ­çè­ñî­ñðî­êîì­ïðè­íÿ­òèÿ­íàñ­ëå­ä­ñòâà.

Èñ­õî­äÿ­ èç­ âû­øå­èç­ëî­æåí­íî­ãî,­ ïðè­íè­ìàÿ­ çà­ îñ­íî­âà­íèå
ïðà­âî­âûå­ ïî­çè­öèè­ Êîíñ­òè­òó­öè­îí­íî­ãî­ Ñó­äà­ îò­íî­ñè­òåëь­íî
ïðà­âà­ñîáñòâåí­íîñ­òè,­åãî­îã­ðà­íè­÷å­íèÿ,­îñó­ùå­ñ­òâëå­íèÿ­è­çà­-
ùè­òû,­à­òàê­æå­ó÷è­òû­âàÿ­ïðà­âî­âûå­ðå­ãó­ëè­ðî­âà­íèÿ­Çà­êî­íà­ÐÀ
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"Î­ ãî­ñó­äà­ð­ñòâåí­íûõ­ ïåí­ñè­ÿõ",­ ðå­çóëь­òà­òû­ èñ­ñëå­äî­âà­íèÿ
ïèñь­ìåí­íî­ãî­ îáú­ÿñ­íå­íèÿ­ ïðèâ­ëå­÷åí­íî­ãî­ â­ êà­÷å­ñò­âå­ ñòî­ðî­-
íû-îò­âåò­÷è­êà­ïî­íàñ­òî­ÿ­ùå­ìó­äå­ëó­Íà­öè­î­íàëь­íî­ãî­Ñîá­ðà­íèÿ
ÐÀ,­Êîíñ­òè­òó­öè­îí­íûé­Ñóä­íà­õî­äèò,­÷òî­óñ­òà­íîâ­ëåí­íîå­îñ­ïà­-
ðè­âà­å­ìûì­ïðà­âî­âûì­ðå­ãó­ëè­ðî­âà­íè­åì­ äâå­íàä­öà­òè­ìå­ñÿ÷­íîå
âðå­ìåí­íîå­îã­ðà­íè­÷å­íèå­íå­îáóñ­ëîâ­ëå­íî­òðå­áî­âà­íè­åì­îõ­ðà­-
íû­ïóá­ëè÷­íûõ­öåí­íîñ­òåé­è­â­ðå­çóëь­òà­òå­íå­öå­ëå­íàï­ðàâ­ëå­íî
íà­ îáåñ­ïå­÷å­íèå­ ðà­çóì­íî­ãî­ áà­ëàí­ñà­ ìåæ­äó­ ïðà­âà­ìè
ñîáñòâåí­íè­êà­è­èíûõ­ëèö­è­ïóá­ëè÷­íû­ìè­èí­òå­ðå­ñà­ìè.­Îáîñ­-
íî­âà­íè­åì­ïî­äîá­íî­ãî­îã­ðà­íè­÷å­íèÿ­ìî­æåò­ñëó­æèòь­óòî÷­íå­íèå
ñóäь­áû­íàñ­ëå­ä­ñòâåí­íîé­ìàñ­ñû,­ïðà­âî­âîå­ðå­ãó­ëè­ðî­âà­íèå­êî­-
òî­ðîé,­îä­íà­êî,­ïðå­äóñ­ìîò­ðå­íî­Ãðàæ­äà­íñ­êèì­êî­äåê­ñîì­ÐÀ.

6. Â­ðàì­êàõ­ ðàñ­ñìîò­ðå­íèÿ­ íàñ­òî­ÿ­ùå­ãî­ äå­ëà­Êîíñ­òè­òó­-
öè­îí­íûé­Ñóä­ñ÷è­òà­åò­íå­îá­õî­äè­ìûì­îá­ðà­òèòь­ñÿ­ê­ñî­îò­íî­øå­-
íèþ­ îñ­ïà­ðè­âà­å­ìî­ãî­ ïðà­âî­âî­ãî­ ðå­ãó­ëè­ðî­âà­íèÿ­ è­ ïðà­âî­âûõ
ðå­ãó­ëè­ðî­âà­íèé­â­ñâÿ­çè­ñ­íàñ­ëå­äî­âà­íè­åì­Ãðàæ­äà­íñ­êî­ãî­êî­-
äåê­ñà­ÐÀ.

Ñîã­ëàñ­íî­÷àñ­òè­2­ñòàòьè­1184­Ãðàæ­äà­íñ­êî­ãî­êî­äåê­ñà­ÐÀ
"íàñ­ëå­äî­âà­íèå­ðå­ãó­ëè­ðó­åò­ñÿ­íàñ­òî­ÿ­ùèì­Êî­äåê­ñîì,­à­â­ñëó­-
÷à­ÿõ­èì­óñ­òà­íîâ­ëåí­íûõ­-­è­èíû­ìè­ ­çà­êî­íà­ìè".­Àíà­ëèç­ïî­êà­-
çû­âà­åò,­ ÷òî­ íåñ­ìîò­ðÿ­ íà­ òî,­ ÷òî­ Ãðàæ­äà­íñ­êèé­ êî­äåêñ­ÐÀ­íå
ñî­äåð­æèò­ íè­êà­êî­ãî­ ïî­ëî­æå­íèÿ­ îò­íî­ñè­òåëь­íî­ ïðå­äóñ­ìîò­ðå­-
íèÿ­êà­êî­ãî-ëè­áî­ðåã­ëà­ìåí­òè­ðî­âà­íèÿ­ïî­Çà­êî­íó­ÐÀ­"Î­ãî­ñó­äà­ð-
­ñòâåí­íûõ­ïåí­ñè­ÿõ",­òåì­íå­ìå­íåå­­îñ­ïà­ðè­âà­å­ìîå­ïî­íàñ­òî­ÿ­-
ùå­ìó­äå­ëó­ïðà­âî­âîå­ïî­ëî­æå­íèå­Çà­êî­íà­ÐÀ­"Î­ãî­ñó­äà­ð­ñòâåí­-
íûõ­ïåí­ñè­ÿõ"­ïðå­äóñ­ìàò­ðè­âà­åò­ïðà­âî­âûå­ðå­ãó­ëè­ðî­âà­íèÿ,­íå
ñîç­âó÷­íûå­­ñ­ïðà­âî­âû­ìè­ðå­ãó­ëè­ðî­âà­íè­ÿ­ìè­Ãðàæ­äà­íñ­êî­ãî­êî­-
äåê­ñà­ÐÀ.­Ñîã­ëàñ­íî­÷àñ­òè­3­ñòàòьè­1249­Ãðàæ­äà­íñ­êî­ãî­êî­äåê­-
ñà­ÐÀ,­ïîñ­âÿ­ùåí­íîé­íàñ­ëå­äî­âà­íèþ­íå­âûï­ëà­÷åí­íûõ­ñóìì­çà­-
ðà­áîò­íîé­ïëà­òû,­ïåí­ñèé,­ïî­ñî­áèé­è­ïëà­òå­æåé­â­âîç­ìå­ùå­íèå
âðå­äà,­"åñ­ëè­íåò­ëèö,­êî­òî­ðûå­èìå­ëè­áû­íà­îñ­íî­âà­íèè­ïóíê­-
òà­1­íàñ­òî­ÿ­ùåé­ñòàòьè­ïðà­âî­íà­ïî­ëó­÷å­íèå­ñóìì,­íå­âûï­ëà­-
÷åí­íûõ­óìåð­øå­ìó,­èëè­îíè­íå­ïðåäú­ÿ­âè­ëè­òðå­áî­âà­íèé­î­âûï­-
ëà­òå­ ýòèõ­ ñóìì­ â­ óñ­òà­íîâ­ëåí­íûé­ ñðîê,­ ñî­îò­âå­ò­ñòâó­þ­ùèå
ñóì­ìû­ âêëþ­÷à­þò­ñÿ­ â­ ñîñ­òàâ­ íàñ­ëå­ä­ñòâà­ è­ íàñ­ëå­äó­þò­ñÿ­ íà
îá­ùèõ­ îñ­íî­âà­íè­ÿõ,­ óñ­òà­íîâ­ëåí­íûõ­ íàñ­òî­ÿ­ùèì­ Êî­äåê­ñîì".
Òî­åñòь­â­ñëó­÷àå­íå­ñîá­ëþ­äå­íèÿ­ïðå­äóñ­ìîò­ðåí­íîé­Ãðàæ­äà­íñ­-
êèì­ êî­äåê­ñîì­ ÐÀ­ îñî­áîé­ ïðî­öå­äó­ðû­ ïðè­ìå­íÿ­þò­ñÿ­ îá­ùèå
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ïðà­âè­ëà­íàñ­ëå­äî­âà­íèÿ.­Ñîã­ëàñ­íî­÷àñ­òè­1­ñòàòьè­1226­è­÷àñ­-
òè­1­ñòàòьè­1227­Ãðàæ­äà­íñ­êî­ãî­êî­äåê­ñà­ÐÀ­ïðè­íÿ­òèå­íàñ­ëå­ä­-
ñòâà­îñó­ùå­ñ­òâëÿ­åò­ñÿ­ïî­äà­÷åé­íî­òà­ðè­ó­ñó­ïî­ìåñ­òó­îòê­ðû­òèÿ
íàñ­ëå­ä­ñòâà­ çà­ÿâ­ëå­íèÿ­ íàñ­ëåä­íè­êà­ î­ ïðè­íÿ­òèè­ íàñ­ëå­ä­ñòâà
èëè­åãî­çà­ÿâ­ëå­íèÿ­î­âû­äà­÷å­ñâè­äå­òåëь­ñòâà­î­ïðà­âå­íà­íàñ­ëå­ä-
­ñòâî­â­òå­÷å­íèå­øåñ­òè­ìå­ñÿ­öåâ­ñî­äíÿ­îòê­ðû­òèÿ­íàñ­ëå­ä­ñòâà.
Îä­íà­êî­ýòîò­ñðîê­íå­ÿâ­ëÿ­åò­ñÿ­àá­ñî­ëþò­íûì,­è­íàñ­ëåä­íèê­ìî­-
æåò­ïðè­íÿòь­íàñ­ëå­ä­ñòâî­áåç­êà­êèõ-ëè­áî­âðå­ìåí­íûõ­îã­ðà­íè­-
÷å­íèé­ïðè­óäîâ­ëåò­âî­ðå­íèè­íå­êî­òî­ðûõ­ðåê­âè­çè­òîâ.­Òàê,­ñîã­-
ëàñ­íî­ ÷àñ­òè­ 1­ ñòàòьè­ 1228­ Ãðàæ­äà­íñ­êî­ãî­ êî­äåê­ñà­ ÐÀ­ "íà-
ñ­ëå­ä­ñòâî­ ìî­æåò­ áûòь­ ïðè­íÿ­òî­ íàñ­ëåä­íè­êîì­ ïî­ èñ­òå­÷å­íèè
ñðî­êà,­ óñ­òà­íîâ­ëåí­íî­ãî­ äëÿ­ åãî­ ïðè­íÿ­òèÿ,­ áåç­ îá­ðà­ùå­íèÿ­ â
ñóä­ïðè­óñ­ëî­âèè­ñîã­ëà­ñèÿ­íà­ýòî­âñåõ­îñ­òàëь­íûõ­íàñ­ëåä­íè­-
êîâ,­ïðè­íÿâ­øèõ­íàñ­ëå­ä­ñòâî".­Çà­êî­íî­äà­òåëь­íå­ïðå­äóñ­ìàò­ðè­-
âà­åò­íè­êà­êî­ãî­ âðå­ìåí­íîãî­îã­ðà­íè­÷å­íèÿ­äëÿ­îñó­ùå­ñ­òâëå­íèÿ
ýòî­ãî­ïðà­âà.­Ñîã­ëàñ­íî­÷àñ­òè­2­òîé­æå­ñòàòьè­"ïî­çà­ÿâ­ëå­íèþ
íàñ­ëåä­íè­êà,­ïðî­ïóñ­òèâ­øå­ãî­ñðîê­äëÿ­ïðè­íÿ­òèÿ­íàñ­ëå­ä­ñòâà,
ñóä­ìî­æåò­ïðèç­íàòь­åãî­ïðè­íÿâ­øèì­íàñ­ëå­ä­ñòâî,­åñ­ëè­íàé­äåò
ïðè­÷è­íû­ïðî­ïóñ­êà­ñðî­êà­óâà­æè­òåëь­íû­ìè,­â­÷àñò­íîñ­òè,­åñ­ëè
óñ­òà­íî­âèò,­÷òî­ýòîò­ñðîê­áûë­ïðî­ïó­ùåí­ïî­òî­ìó,­÷òî­íàñ­ëåä­-
íèê­íå­çíàë­è­íå­äîë­æåí­áûë­çíàòь­îá­îòê­ðû­òèè­íàñ­ëå­ä­ñòâà­è
ïðè­óñ­ëî­âèè,­÷òî­íàñ­ëåä­íèê,­ïðî­ïóñ­òèâ­øèé­ñðîê­äëÿ­ïðè­íÿ­-
òèÿ­ íàñ­ëå­ä­ñòâà,­ îá­ðà­òèë­ñÿ­ â­ ñóä­ â­ òå­÷å­íèå­øåñ­òè­ìå­ñÿ­öåâ
ïîñ­ëå­ òî­ãî,­ êàê­ ïðè­÷è­íû­ ïðî­ïóñ­êà­ ýòî­ãî­ ñðî­êà­ îò­ïà­ëè".
Çäåñь­çà­êî­íî­äà­òåëь­òàê­æå­íå­ñòà­âèò­íè­êà­êèõ­âðå­ìåí­íûõ­îã­-
ðà­íè­÷å­íèé­äëÿ­ïðî­ìå­æóò­êà­âðå­ìå­íè­ìåæ­äó­èñ­òå­÷å­íè­åì­ñðî­-
êà­ïðè­íÿ­òèÿ­íàñ­ëå­ä­ñòâà­è­ìî­ìåí­òîì,­êîã­äà­îò­ïà­ëà­ïðè­÷è­íà
ïðî­ïóñ­êà­ýòî­ãî­ñðî­êà.­Òî­åñòь­íå­çà­âè­ñè­ìî­îò­ òî­ãî,­ñêîëь­êî
âðå­ìå­íè­ ïðîø­ëî­ ïîñ­ëå­ èñ­òå­÷å­íèÿ­ ñðî­êà­ ïðè­íÿ­òèÿ­ íàñ­ëå­ä­-
ñòâà,­âñå­ðàâ­íî­â­ñëó­÷àå­îá­ðà­ùå­íèÿ­â­ñóä­â­ òå­÷å­íèå­øåñ­òè
ìå­ñÿ­öåâ­ïîñ­ëå­òî­ãî,­êàê­îò­ïà­ëè­ïðè­÷è­íû­ïðî­ïóñ­êà­ýòî­ãî­ñðî­-
êà,­ ïðè­÷è­íû­ ïðî­ïóñ­êà­ ñðî­êà­ ìî­ãóò­ ñ÷è­òàòь­ñÿ­ óâà­æè­òåëь­íû­-
ìè,­à­íàñ­ëå­ä­ñòâî­ìî­æåò­áûòь­ïðè­íÿ­òî­íàñ­ëåä­íè­êîì.­

Ñëå­äó­þ­ùèé­ñïî­ñîá­ïðè­íÿ­òèÿ­íàñ­ëå­ä­ñòâà­ïðå­äóñ­ìîò­ðåí
÷àñòьþ­ 3­ ñòàòьè­ 1226­ Ãðàæ­äà­íñ­êî­ãî­ êî­äåê­ñà­ ÐÀ,­ ñîã­ëàñ­íî
êî­òî­ðîé­"ñ÷è­òà­åò­ñÿ,­åñ­ëè­íå­äî­êà­çà­íî­èíîå,­÷òî­íàñ­ëåä­íèê
ïðè­íÿë­íàñ­ëå­ä­ñòâî,­êîã­äà­îí­ôàê­òè­÷åñ­êè­âñòó­ïèë­âî­âëà­äå­-
íèå­ èëè­ óï­ðàâ­ëå­íèå­ íàñ­ëå­ä­ñòâåí­íûì­ èìó­ùå­ñò­âîì,­ â­ òîì
÷èñ­ëå,­êîã­äà­íàñ­ëåä­íèê:
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1)­ïðè­íÿë­ìå­ðû­ê­ñîõ­ðà­íå­íèþ­èìó­ùå­ñò­âà­è­ê­çà­ùè­òå­åãî
îò­ïî­ñÿ­ãà­òåëьñòâ­èëè­ïðè­òÿ­çà­íèé­òðåòь­èõ­ëèö;­

2)­­ïðî­èç­âåë­çà­ñâîé­ñ÷åò­ðàñ­õî­äû­íà­ñî­äåð­æà­íèå­èìó­-
ùå­ñò­âà;­

3)­îï­ëà­òèë­çà­ñâîé­ñ÷åò­äîë­ãè­íàñ­ëå­äî­äà­òå­ëÿ­èëè­ïî­ëó­-
÷èë­ îò­ òðåòь­èõ­ ëèö­ ïðè­÷è­òàâ­øè­å­ñÿ­ íàñ­ëå­äî­äà­òå­ëþ
ñóì­ìû".

Âû­øå­ó­ïî­ìÿ­íó­òîå­ïðà­âî­âîå­ïî­ëî­æå­íèå­íå­îáóñ­ëàâ­ëè­âà­-
åò­ïðè­íÿ­òèå­íàñ­ëå­ä­ñòâà­ïî­äà­÷åé­íî­òà­ðè­ó­ñó­êà­êî­ãî-ëè­áî­çà­-
ÿâ­ëå­íèÿ.­ Ëè­öî­ ìî­æåò­ íå­ îá­ðà­ùàòь­ñÿ­ íè­ â­ êà­êîé­ îð­ãàí,­ à
ïðîñ­òî­ ôàê­òè­÷åñ­êè­ âñòó­ïèòь­ âî­ âëà­äå­íèå­ èëè­ óï­ðàâ­ëå­íèå
íàñ­ëå­ä­ñòâåí­íûì­èìó­ùå­ñò­âîì.­Àíà­ëèç­ ýòî­ãî­ïðà­âî­âî­ãî­ïî­-
ëî­æå­íèÿ­ è­ ÷àñ­òè­ 3­ ñòàòьè­ 1225­ Ãðàæ­äà­íñ­êî­ãî­ êî­äåê­ñà­ ÐÀ
ñâè­äå­òåëь­ñòâó­åò,­÷òî­â­ñè­ëó­ôàê­òè­÷åñ­êî­ãî­âëà­äå­íèÿ­ñ÷è­òà­-
åò­ñÿ,­ ÷òî­ íàñ­ëåä­íèê­ ïðè­íÿë­ òàê­æå­ íå­âûï­ëà­÷åí­íóþ­ âñëå­ä­-
ñòâèå­ñìåð­òè­ïåí­ñè­î­íå­ðà­ñóì­ìó­ïåí­ñèè.­

Ïî­äû­òî­æè­âàÿ­ ïðî­âå­äåí­íûé­ àíà­ëèç,­ Êîíñ­òè­òó­öè­îí­íûé
Ñóä­íà­õî­äèò,­÷òî­îñ­ïà­ðè­âà­å­ìîå­ïî­íàñ­òî­ÿ­ùå­ìó­äå­ëó­ïðà­âî­-
âîå­ïî­ëî­æå­íèå­èã­íî­ðè­ðó­åò­íå­òîëь­êî­çàê­ðåï­ëåí­íûå­Ãðàæ­äà­í-
ñ­êèì­ êî­äåê­ñîì­ ÐÀ­ ñïî­ñî­áû­ ïðè­íÿ­òèÿ­ íàñ­ëå­ä­ñòâà,­ íå­ ïðå­-
äîñ­òàâ­ëÿÿ­ âîç­ìîæ­íîñ­òè­ íàñ­ëåä­íè­êó­ â­ ñè­ëó­ ôàê­òè­÷åñ­êî­ãî
âëà­äå­íèÿ­ïî­ëó­÷èòь­òàê­æå­íå­âûï­ëà­÷åí­íóþ­âñëå­ä­ñòâèå­ñìåð­-
òè­ ïåí­ñè­î­íå­ðà­ ñóì­ìó­ ïåí­ñèè,­ íî­ è­ ïðå­äóñ­ìàò­ðè­âà­åò­ âðå­-
ìåí­íîå­îã­ðà­íè­÷å­íèå­ïðà­âà­íàñ­ëå­äî­âà­íèÿ,­÷òî­ïðî­òè­âî­ðå­÷èò
ñðî­êàì,­ïðå­äóñ­ìîò­ðåí­íûì­Ãðàæ­äà­íñ­êèì­êî­äåê­ñîì­ÐÀ.­

Èçó­÷å­íèå­ ïðà­âîï­ðè­ìå­íè­òåëь­íîé­ ïðàê­òè­êè­ îò­íî­ñè­òåëь­-
íî­ïðîá­ëå­ìû,­ÿâ­ëÿ­þ­ùåé­ñÿ­ïðåä­ìå­òîì­ñïî­ðà­ïî­íàñ­òî­ÿ­ùå­-
ìó­äå­ëó,­ñâè­äå­òåëь­ñòâó­åò,­÷òî­â­ïðà­âî­îò­íî­øå­íè­ÿõ­â­ñâÿ­çè­ñ
íàñ­ëå­äî­âà­íè­åì­íå­âûï­ëà­÷åí­íîé­âñëå­ä­ñòâèå­ñìåð­òè­ïåí­ñè­î­-
íå­ðà­ñóì­ìû­ïåí­ñèè­àä­ìè­íè­ñò­ðà­òèâ­íûå­ïðà­âîï­ðè­ìå­íè­òåëь­-
íûå­îð­ãà­íû,­ïî­ñó­òè,­ðó­êî­âî­ä­ñòâó­þò­ñÿ­îñ­ïà­ðè­âà­å­ìûì­ïðà­-
âî­ïî­ëî­æå­íè­åì.

Êîíñ­òè­òó­öè­îí­íûé­Ñóä,­ ïðè­íè­ìàÿ­ çà­ îñ­íî­âà­íèå­ ÷àñòь­ 6
ñòàòьè­ 9­ Çà­êî­íà­ ÐÀ­ "Î­ ïðà­âî­âûõ­ àê­òàõ",­ ñîã­ëàñ­íî­ êî­òî­ðîé
"âñå­èíûå­çà­êî­íû­Ðåñ­ïóá­ëè­êè­Àð­ìå­íèÿ­â­ñôå­ðå­ïðà­âî­îò­íî­-
øå­íèé,­ ðå­ãó­ëè­ðó­å­ìûõ­ êî­äåê­ñîì,­ äîëæ­íû­ ñî­îò­âå­ò­ñòâî­âàòь
êî­äåê­ñàì",­à­òàê­æå­òðå­áî­âà­íèå­÷àñ­òè­1­ñòàòьè­1­Ãðàæ­äà­íñ­-
êî­ãî­ êî­äåê­ñà­ ÐÀ,­ ñîã­ëàñ­íî­ êî­òî­ðî­ìó­ "íîð­ìû­ ãðàæ­äà­íñ­êî­ãî
ïðà­âà,­ ñî­äåð­æà­ùè­å­ñÿ­ â­ äðó­ãèõ­ çà­êî­íàõ,­ äîëæ­íû­ ñî­îò­âå­ò­-
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ñòâî­âàòь­íàñ­òî­ÿ­ùå­ìó­Êî­äåê­ñó",­ñ÷è­òà­åò,­÷òî­îñ­ïà­ðè­âà­å­ìîå
ïðà­âî­âîå­ ïî­ëî­æå­íèå­ ìî­æåò­ ïðè­ìå­íÿòь­ñÿ­ ïîñ­òîëь­êó,­ ïîñ­-
êîëь­êó­ îíî­ íå­ ïðî­òè­âî­ðå­÷èò­ ïðà­âî­âûì­ ðå­ãó­ëè­ðî­âà­íè­ÿì
Ãðàæ­äà­íñ­êî­ãî­êî­äåê­ñà­ÐÀ.­Ñ­öåëьþ­îáåñ­ïå­÷å­íèÿ­ïðà­âî­ìåð­-
íîé­ ïðà­âîï­ðè­ìå­íè­òåëь­íîé­ ïðàê­òè­êè­ Êîíñ­òè­òó­öè­îí­íûé­Ñóä
îáîç­íà­÷à­åò­ íå­îá­õî­äè­ìîñòь­ îáåñ­ïå­÷å­íèÿ­ ãàð­ìî­íè÷­íî­ãî
Ãðàæ­äà­íñ­êî­ìó­ êî­äåê­ñó­ ÐÀ­ ïðà­âî­âî­ãî­ ðå­ãó­ëè­ðî­âà­íèÿ­ îò­íî­-
øå­íèé­ â­ ñâÿ­çè­ ñ­ íàñ­ëå­äî­âà­íè­åì­ â­ Çà­êî­íå­ ÐÀ­ "Î­ ãî­ñó-
­äà­ð­ñòâåí­íûõ­ïåí­ñè­ÿõ",­ ÷òî­íà­õî­äèò­ñÿ­ â­ êîì­ïå­òåí­öèè­çà­êî­-
íî­äà­òåëь­íî­ãî­îð­ãà­íà.­

Èñ­õî­äÿ­èç­ðå­çóëь­òà­òîâ­ðàñ­ñìîò­ðå­íèÿ­äå­ëà­è­ ðó­êî­âî­ä­-
ñòâó­ÿñь­ïóíê­òîì­1­ñòàòьè­100,­ïóíê­òîì­8­÷àñ­òè­1­ñòàòьè­101,
ñòàòь­åé­ 102­ Êîíñ­òè­òó­öèè­ Ðåñ­ïóá­ëè­êè­ Àð­ìå­íèÿ,­ ñòàòь­ÿ­ìè
63,­64­è­68­Çà­êî­íà­Ðåñ­ïóá­ëè­êè­Àð­ìå­íèÿ­"Î­Êîíñ­òè­òó­öè­îí­-
íîì­ Ñó­äå",­ Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ Ðåñ­ïóá­ëè­êè­ Àð­ìå­íèÿ­ ­
Ï­Î­Ñ­Ò­А­Í­Î­Â­È­Ë:

1.­Ïî­ëî­æå­íèå­âòî­ðî­ãî­àá­çà­öà­÷àñ­òè­3­ñòàòьè­36­Çà­êî­íà­ÐÀ
"Î­ ãî­ñó­äà­ð­ñòâåí­íûõ­ ïåí­ñè­ÿõ"­ "åñ­ëè­ çà­ÿâ­ëå­íèå­ è­ íå­îá­õî­äè­-
ìûå­äî­êó­ìåí­òû­ïðåäñ­òàâ­ëÿ­þò­ñÿ­â­ïîä­ðàç­äå­ëå­íèå,­íàç­íà­÷à­þ­-
ùåå­ ïåí­ñèþ,­ â­ òå­÷å­íèå­ äâå­íàä­öà­òè­ ìå­ñÿ­öåâ­ ïîñ­ëå­ ñìåð­òè
ïåí­ñè­î­íå­ðà"­ïðèç­íàòь­ïðî­òè­âî­ðå­÷à­ùèì­òðå­áî­âà­íè­ÿì­ñòà­òåé
18,­ 19­ è­ 31­ Êîíñ­òè­òó­öèè­Ðåñ­ïóá­ëè­êè­ Àð­ìå­íèÿ­ è­ íå­äåé­ñòâè­-
òåëь­íûì.

2.­ Ñîã­ëàñ­íî­ ÷àñ­òè­ âòî­ðîé­ ñòàòьè­ 102­ Êîíñ­òè­òó­öèè­ Ðåñ­-
ïóá­ëè­êè­Àð­ìå­íèÿ­íàñ­òî­ÿ­ùåå­Ïîñ­òà­íîâ­ëå­íèå­îêîí­÷à­òåëь­íî­è
âñòó­ïà­åò­â­ñè­ëó­ñ­ìî­ìåí­òà­îã­ëà­øå­íèÿ.

ÏÐÅÄ­ÑÅ­ÄА­ÒÅËÜ­ÑÒÂÓ­Þ­ÙÈÉ­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­Г.­АÐÓ­ÒÞ­ÍßÍ
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