KOHCTI/ITygI/IOHHOe

NPABOCYJIHE

BecTHuK
KoHpepeHunmn
OpPraHoOB KOHCTUTYLIMOHHOIO KOHTPONSA

CTpaH HOBOW oeMoKpaTunm

Boinyck 1(67) 2015

W3JAETCA LEHTPOM KOHCTUTYLIMOHHOIO NPABA PECMYBIMKK APMEHWA
EPEBAH - 2015



Mpeacepatens peaakLUOHHOroO coBeTa

[.[. ApyTioHsH
llpedcedamens KoncmumyyuornHozo Cyda Pecny6auxku Apmenus

PepakuMOHHbBIW COBeT:

A.A. A6aynnaes
cydes KoHcmumyyuornozo Cyda Pecnybauku Tadxcukucmax

10.B. BaynuH
llpedcedamensy KoncmumyyuornHozo Cyda YkpauHer

H.C. BoHgapb
cyoes KoHcmumyuuornHozo Cyda Poccuiickol @edepayuu

b. Fapubos
cydess KoHcmumyyuorHoeo Cyda Asepbadidxcarckol Pecny6auku

B omcmaGBke

A.M. Hypmarambetos
unen KoncmumyyuornHozo CoBema Pecny6bauku Kazaxcmar

B.®. 3anopoxaH
cydes-accucmenm KoncmumyyuonHoeo Cyda Pecnybauku MoadoBa

A.T. TukoBeHko
cydes KoHcmumyyuorHoeo Cyda Pecnybauku benapyce

OTBeTCTBEHHDbIW CeKpeTapb

WU.B. OanuensH

ISSN 18290125

© LeHTtp KoHCTUTYUMOHHOTO npasa PA



ConepxaHue

AKTyanbHble Npo6sieMbl KOHCTUTYLMOHHOIO
npaeocyavs

ApyTioHsaH I'. CoBpeMeHHble Bbi30Bbl 06ecnevyeHns
BEPXOBEHCTBA KOHCTUTYLIMM ..cvneneinitiineieieeneaeeteeneseaneenaanas 5

N3 npakTukmn BeHeunaHCKON KOMUccumn

MpoekT cbopHMKA MHEHWIA, OOKNAA0B 1 NCCNeaoBaHUN
MO KOHCTUTYUMOHHOMY npaBocyauto BeHeumaHckom
1011117 03 1 12

N3 npakTUKn opraHoB KOHCTUTYLMOHHOIO
npaesocyavs

MoctaHoBneHne KoHctutyumoHHoro Cyna Pecnybnuvikim
APMEHUSA TTKC-T167 .ooviiiiiic e 120




Contents

Actual issues of the constitutional justice

Harutyunyan G. The modern challenges of ensuring
rule of Constitution ........coiiiii 5

From the practice of the Venice Commission

Draft compilation of Venice Commission opinions,
reports and studies of constitutional justice ........................ 12

From the practice of the constitutional justice
Decision of the Constitutional Court of the Republic
of Armenia DCC-1167 ..o 120
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Ir. ApyTioHsiH

lMNpeacenarenb KoHcTtutyumnoHHoro Cyaa
Pecnybnvkun ApmeHus,
JOKTOP I0puanNdeCcKux Hayk, npogeccop

CoBpemMeHHble Bbi30Bbl 00ecneyYyeHns
BEpPXOBEHCTBA KOHCTUTYLUN

YBaxaemble y4acTHUkM MexayHapoaHon koHdepeHumu!

Hawmbl n rocnoga!

91 n paHblUe MEeN BO3MOXHOCTb KOHCTaTMPOBaThb TOT HEOC-
NOPUMbIA UCTOPUYECKUIA dakT, 4To KasaxcTaH cymen nsdexartb
KOHCTUTYLMOHHOIrO poOMaHTU3Ma U upeanu3ama n umsbpan
nyTb MOCNenoBaTeslbHOM KOHCTUTYLMOHANM3aumMm OOLLLECTBEH-
HbIX OTHOLLEHM ¢ nNpeoposieHnemM kKoHpnmkra mexay KoHc-
TUTYyUMEn n NPaBoOBO CUCTEMOW B LLeJIOM, MEXAY UCTopu-
4YeCKMMM U CEerogHs{LWHUMU peanuamMmu.

Mpoweplime rogbl KOHCTUTYLMOHHOIO pa3esmtua anga Kasa-
XCTaHa cTanu rogamMmmn ctabusbHO-3dPEKTUBHOIO 3BOSIOLIMOHHO-
ro pa3BuTus 1 ybegmTenbHO nokasanm, YTo Ka3axCTaHCKUIA KOHC-
TUTYLMOHANNU3M, OCHOBAHHbI/ Ha MNPOYHOM OCHOBE COLUOKY/JIb-
TYPHOM CUCTEMbl LLEHHOCTEN Ka3axCKoro Hapopaa, B rnoJiHOMN
Mepe COOTBETCTBOBaAJI UICTOPUYECKN CIIOXMUBLLUMMCS peannsMm B
obLecTBe 1 CTan NPOYHOM OCHOBOWM Pa3BUTUS CTPAHBI.

B yem 3aknioyaeTcs OCHOBHag 4YepTa CerofHsLHero Kkasax-
CTaHCKOro KOHCTUTYLMOHanM3ma.

370, B NEpPBYIO o4epenb, CTaBka Ha YenoBeYeCckuin Kanurtar,
4YTO OOJIKHO CTaTb OCHOBOM 0bGecneyeHnss KOHKYpPEeHTOCNOCO0O-
HocTKn KadaxctaHa. OgHOM U3 Takmx NPeanochIoK ctana peann-
3aums naen o BbICOKOOOPA30BaHHOW HAaLMM Kak HEOOXOANMMOM
yCnoBuu npouBseTaHns ctpaHbl. CerofHs yxe TbiCA4M BbIMYCKHU-
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KOB nporpamMmmbl “bBonawak” padoTatoT Ha 6naro ctpaHbl. OTHO-
LUEHWE K OEeTAM, MONIOAEXM, y4ebe, K pa3BUTUIO HAYKM N KYbTy-
pbl, K paspeLleHunto coumasnbHbiXx NPOoBeM, CO30aHMI0 KOHKYPEH-
TOCMNOCOBHOW N BbICOKOTEXHOIOMMYECKON 3KOHOMUKN, YCUNUS W
BaXKHeNLIMe nHMuMaTrBbl KazaxcTaHa B 06/1acTu rnobasnbHbIX MH-
TErpaumoHHbIX MPOLECCOB CHOPMMPOBANU YHUKANIbHYIO aTMOC-
depy co3naaHnsa n TBOPYECKOro B3neTa.

KasaxcTaH ka4eCTBEHHO OTNMYAET NPeXAe BCero 1o 0b6¢cros-
TENbCTBO, YTO HA OCHOBE rNybOKO MPOAYMAaHHbLIX U AalbHOBUA-
HbIX MHMUMaTUB [lpe3mpeHTa cTpaHbl ObIM co3paHbl 6onee
MPOYHbIE 3K30reHHbIE N SHOOrEeHHbIE NMPEANnoCLIIKN Oas uene-
HanpaBneHHOro, CTabusibHOro N AMHAMUYHOIO Pa3BUTUSA, COLN-
anbHOWM MoaepHu3auum obLecTBa, NpeBpaLleHnUs OCHOBOMOA-
raroLnX KOHCTUTYLIMOHHbBIX LLIEHHOCTEN 1 NPUHUMIMOB B XWUBYIO pe-
aNbHOCTb.

HecomMHEHHO, 4TO BO BCEX MOCTCOBETCKUX rOCYygapcTBax, 3a-
HUMaKOLWMX rpoMagHble TEPPUTOPUN €BPASUNCKOro MPOCTpaH-
CTBa, 3a NocnegHue gaguaTb IeT HakoMMIOChb OCTATOYHO OMbl-
Ta ANng nogseneHns OonpefesieHHbIX UTOrOB KOHCTUTYLMOHHO-
NMpaBOBOro pasBuTus. ng Hawunx CTpaH NepBooYepenHOn 3ana-
yel obLLeCcTBEHHOM TpaHchopMaLmMm ObINIo N OCTaeTCH YCTaHOB-
JIEHNE MPOYHOro KOHCTUTYLMOHaNM3Ma M rapaHTMpoBaHuE ycC-
TOMYMBOCTU KOHCTUTYLMOHHO-MPABOBLIX Pa3BUTUI C y4eTOM
LLEHHOCTHO-CMCTEMHbLIX OCOOEHHOCTEN KaXKa0l CTpaHbI.

OpHako elle He Be3ae ynaeTcs obecneyntb ctabunbHbIN ne-
pexon K HOBOMY KOHCTUTYLIMOHHOMY NMpaBonopsiaky. 9 He MMeto B
BUAY TOJIbKO MMEBLLUNE MECTO MOSIUTUYECKME KaTak/IM3Mbl U CO-
LManbHO-3KOHOMMYECKYID HecTabunbHOCTb. Bonpoc oTHocuTcsa
K rocyaapCTBEHHO-NPABOBO CUCTEME B LIESIOM.

Hn oanH KOHCTUTYUMOHANUCT HE COMHEBAETCH B TOM, 4YTO
BO BCEX CBOUX MPOSIBIEHNSX OCHOBOMNOarawme KOHCTUTYL M-
OHHblE LLEHHOCTU COCTaBASIOT CUCTEMHYIO LLleNOCTHOCTb U Oe-
natoT KOHCTUTYUMIO XMBYLLEN peanbHOCTbIO TONbLKO TOraa, Kor-
[a Ha 3TOoN UEeHHOCTHO-CUCTEMHOW OCHOBE DasupyeTcs Takxe
BCS MNpaBoBasi cUCTeMa, MNpPaBONPUMEHUTENbHAS NpakTuka,
BECb KOMIMJIEKC B3aMMOOTHOLLUEHUIA 4YENOoBeK-roCyaapcTBO,
KOrga 9Tu LLEHHOCTU ANSA KaXA0ro KOHKPETHOro MHAMBUAyymMma
B rapaHTUPOBaHHOM GOpMe CTaHOBATCS ABUXYLLEN CUNON Bbl-
™.
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JIvwb npnsBaHme KOHCTUTYUUN K XXN3HU, YTBEPXKOEHWE LEH-
HOCTEl KOHCTUTYLUMOHHO-HOPMATUBHOIO XapakTepa B KayecTBe
NpPaBu peasibHOM XWU3HU MO3BONAT rapaHTUPOBaTb BEPXOBEH-
CTBO MpaBa N CUCTEMHYIO CTabubHOCTL. 9 BCex cTpaH, 6e3
WCKJIOYEHUS1, cBepX3agayei Obina U ocTtaeTcs rapmMoHu3a-
uMa peanuii o6LWEeCTBEHHON XN3HN KOHCTUTYLMOHHbIM pe-
LUeHU M, OCHOBaHHbIM Ha obecrneYyeHUU BepPXOBEHCTBA
npaea.

Jlobas pnedopmaumns KOHCTUTYLMOHANM3Ma - 9TO MUCKaxe-
HVUE OCHOBOMOMAralLWMX KOHCTUTYLIMOHHbIX LLEHHOCTEN U NPUH-
LMNOB B OOLLLECTBE, OTXO, OT BCEOOLIEro cornacusi B OTHOLLIEHUMN
CUCTEMBbI COLMOKYJIbTYPHbIX LLEHHOCTEN 0OLLEXUTUS.

C 37O TOYKM 3pEHUSI, CErMOAHS HEOCNOPUMbIM SBSIETCS Tak-
Xe TOT daKT, YTO He TONbKO AJ1 CTPaH HOBOW OEMOKPATUK, HO U
ONS1 MHOIMX CTpPaH CTapol AeEMOKpPaTUM KOHCTUTYLMOHHbLIA ae-
dUUMT cTan TPEBOXHOM coumanbHOM 60Ne3HbI0. XapakTepHbIMU
yepTaMn CErOAHSILLIHEN COUManbHOM peanbHOCTU B MUPE CTasu:

- HU3KNI YPOBEHb KOHCTUTYLIMOHHOM KYNbTYPbl 1 KOHCTUTY-
LIMOHHOW Mopanu;

- BeopMNpPoBaHHOE BOCNPUATUE KOHCTUTYLIMOHHOM akCu-
onoruu;

- aHTaroHmsam wmexpay KoHcTuTyuuen wn couuranbHOmn
IOEeNCTBUTENbHOCTHIO.

Bceobuias peknapaums npaB YenoBeka KOHCTaTUpyeT, YTo
“npm3HaHne 4OCTOMHCTBA, NPMUCYLLErO BCEM YleHaM YenoBe4vec-
KO CEMbW, N PaBHbIX 1 HEOTbEMJIEMbIX UX NPaB ABASETCHA OCHO-
BOW cBOGOAbI, CNPaBenIMBOCTU 1 BCeobLlero mmpa.” Nogyepkun-
BaeTCs Takke, YTO “BCE 0N POXOA0TCS CBOOOAHBLIMU N PaBHbI-
MU B CBOEM JOCTONHCTBE 1 npasBax.” YenoBeyeckoe AOCTOUH-
CTBO SIBNISETCH BbICLUEN, CAaMOAOCTAaTOYHOW LLEHHOCTbIO U
npeacTaBnsieT copasmMepHble TpeboBaHUSA K NPOSIBIEHUIO COOT-
BETCTBYIOLLErO0 OBOWECTBEHHOIO rymaHmama n mopanu. 'yman-
Has NpaBoOBasi CUCTEMA NPeAnonaraeT He TONbKO Hannymue Heob-
XOANMbIX CYOBbEKTUBHbIX MOPaJibHbIX KA4eCTB Y OTAENbHbIX Yfe-
HOB obuecTBa. [NaBHOE - 9TO HaM4YMe afieKkBaTHOM OBLLECTBEH-
HOI cpeabl A1 Ux NposineHunsi, GopMmMpoBaHnE Taknux Npeano-
CbIJIOK, KOra Kaxablii 4enoBeK, BNacTb M OOLLLECTBO B LIesIOM Oy-
OYyT UMETb OOVHAKOBbLIE aKCUOMOrMYEeCKNe OpUEeHTUpPLI, 6asunpy-
IOLLMECS Ha NPUHLUIME BEPXOBEHCTRA Npaga.
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KOHCTUTYUMS B peanbHOM XXU3HU A0KHA CTaTb BOMIOLWEHN-
€M OOLLECTBEHHOrO COrnacust UMEHHO BOKPYr Tex dyHAaMeH-
TasbHbIX LLEHHOCTEN, KOTOPbIE B YCNOBUSAX KOHKPETHOM coumanb-
HOW peanbHOCTU ABSIOTCA MOpPasbHOM OCHOBOWM U CYLLHOCTbIO
coumansHOro NoOBeAeHMS YenoBeka, a Takke OCHOBHOWM XapakTe-
PUCTUKOM OOLLECTBEHHOro NOBEeAeHMsa BnacTeln /no onpeanene-
Huio KaHTa, g9Bngt0TCa BHYTPEHHUM MOPasibHbIM 3aKOHOM UX CY-
LLeCTBOBaAHUS/.

McTopus KOHCTUTYLIMOHHOIO pasBmTUS cama no cebe siBns-
€TCs UCTOPUEN CaMOMO3HaHUS COLMyMa, UCTOPUE OCO3HaH-
HOro ObITUSI, OCMbICJIEHHOIO COCYLLLeCTBOBaHUA BO Bpeme-
HM.

MMeloT TbICAYENETHIOI WUCTOPUIO N MpuHagnexart oTuy
AdunHckol gemokpaTtum - ConoHy Te KpblnaTble cnoea, 4To KoHc-
TUTYUUN OOJKHBI N3araTbCs C y4€TOM TOrO, AN KaKOoro Hapoaa
M ON9 Kakoro BPeEMEHU OHU npefHa3HayeHbl: Hapond CO CBOMM
LLEHHOCTHbIM BOCMPUATUEM, BPEMS - C Y4ETOM YPOBHSA €ro oc-
MbICSIEHUS.

KakoBa B 9TOM nnaHe peasbHas cutyaumsa KOHCTUTYLIMOHHOM
OENCTBUTENBHOCTU B HALIMX CTpaHax. AHanM3 nokasblBaeT, YTo
0COBEHHO B CTpaHax HOBOW AEMOKPATUN UMEET MECTO Noavepk-
HYTbIN KPU3NC KOHCTUTYLIMOHAIN3MA, HU3KUIA YPOBEHb KOHCTUTY-
LIMOHHOWM N MONUTUYECKON 3TUKN, AeDOPMNPOBAHHOCTb NPOLLEC-
COB KOHCTUTYLIMOHHOIO Pa3BuUTUS.

XapakTepHbiMU 4YepTamMn CouManbHOW AENCTBUTENLHOCTMU
cTanu:

- BbICOKM YPOBEHb KOPPYMNLUNK;

- obuias anaTusa U He4OBOJILCTBO;

- HU3KMIA YPOBEHb NOMUTUYECKON N N3OGUpPaTENbHOM KyNbTy-

pbl;

- HeAOCTaTO4YHbIN YPOBEHb OTKPLITOCTU BNACTEWN;

- OTCYTCTBME CUCTEMHOCTU U rapaHTUPOBaHHOCTM B obec-

nevyeHnn n 3awmTe nNnpaB YENoBeEKA;

- HEOBEPUE CO CTOPOHbI FPpaxaaH k cyaebHor cucteme um

ap.

Mbl 1 HaWM KONNErn o4eHb YacTo B Pa3/INYHbIX MEXAyHa-
pPOOHbIX PopyMax, OCOOEHHO MOCBSALLEHHbIX TOPXECTBEHHbLIM
MEepOonpuUATUAM, C FOpAOCTbIO NPEeACTaBNAEM AOCTMXEHUSA B 00O-
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nacTtn obecneyeHus BepxoBeHCcTBa KOHCTUTYLUM B HALLIMX CTpa-
Hax. 1 Xxo4y cerogHs HapyLnTb 3Ty A06PYI0 TPAAMLMIO U Ha NPU-
Mepe 0o6pOCOBECTHOrO Bpaya, KOTOPbIA CYUTAET, YTO rapaHTOM
NPaBUIbLHOIO Ie4YEHNS ABNSETCS pasyMHas AMarHocTuKka, npenc-
TaBUTb Bam He o4eHb MPUATHYIO CTOPOHY KOHCTUTYLIMOHHOW
[EeACTBUTENbHOCTU B HALLKX CTpaHax.

[nsa aHanmaa s xo4y obpatnTbes K pacyetam MexayHapoa-
HOM NPOrpamMMbl OCTULMKU 1O ONMPEenENeHn0 MHOEKCA BEPXOBEH-
cTBa npaBa. MHorMe Mou KONier 3HaloT, YTO B MOUX Hay4YHbIX
paboTax 9 npeanaran CBOO MeTOANKY ANS Takoro aHanm3sa. Of-
HaKO CpaBHUTESIbHBIN aHaNN3 KOHKPETHbIX Pe3y/ibTaTOB NokKa3bl-
BAET, YTO HEe TOJIbKO O/ KOJIMYECTBEHHOM, HO N OS] KAYECTBEH-
HOI OUEHKM CUTyauMmn MOXHO TakXe B35iTb 32 OCHOBY 00Llea0C-
TYMNHbIE pe3ynbTaTbl OLEHKN MHOEKCA BEPXOBEHCTBA MpaBa Ha
2015 roga,.

MocTapatock npeactaBuTb Bam Tonbko HekoTopble 0606-
LLIEHHblE pe3ynbTaThl.

Bo-nepBbix, nccnepoBaHue oxeaTtbiBaeT 102 cTpaHsbl;

BTopoe, onsa BbiABAEHUA 0OLLUE KapTUHbI OLEHKM YPOBHS
BEPXOBEHCTBA npasa y4MThbiBanuchk 535 nokasarene.

TpeTbe, BCe 3TN nokasaTenu 6bam CrpynnMpoBaHbl No cre-
OYIOLLMM BOCbMIW Fpynnam:

- YPOBEHb pasaeneHns BnacTen;
YPOBEHb KOPPYMNLNWY;
3allMTa OCHOBHBbIX MPas.;
OTKPLITOCTb YNPaBieHuns;
ypoBeHbL 6e30MacHOCTY;
NpPaBonNpPUMeHUTEe bHas NMPakTuka;

- YrOJIOBHOE NPaBOCYAVE;

- rpaxaaHckoe npasocyaune.

MpeacrtaBuM KpaTkUin CPaBHUTESbHBIA aHANN3 HEKOTOPbIX
13 NPUBEAEHHbIX MapamMeTpOoB.

Ha ocHoBe NpoBeAgHHOro nccneaoBaHus B 3TomM roay 0606-
LWALWNA MHOEKC BEPXOBEHCTBA NpaBa UMEST CaMblil BbICOKUA
YPOBEHb B CKaHAMHABCKUX CTPaHax - 85-87%.

B CLLA paHHbIV nHOeKCc cocTaBnseT 73 NpoueHTa 1 cTpaHa
HaxoamTca Ha 19-om mecTe. KasaxcTaH HaxoguTcs Ha 65-om
mecTe cpean 102 cTpaH, a MHOEeKC BEPXOBEHCTBA NMpaBa OLeHU-
BaeTcsa Ha 50 npoueHToB. B Poccuiickon Pepepauym atn noka-
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3aTenn, COOTBETCTBEHHO, COCTaBASIOT - 75-0e mecTto n 47%, B
KbipreiacTaHe - 74-oe mecTo U 47%, B Y3bekucTtaHe - 81-oe mec-
TO 1 46%.

Heobxoanmmo nmeTsb B BUAY, 4TO 50 MPOLIEHTOB N HUXE CYU-
TaloTCA HEeYNOBNETBOPUTESbHLIMU pe3ynbTaTamMu.

Kakaa kapTuHa cnoxwunacb B OTHOLUEHUM Koppynuun? U3
102 cTpaH B 57 cTpaHax cuTyauums OUueHNUBAETCS HEeYya0BNETBO-
pUTENbHO, TO CTb YPOBEHb KOPPYNLMK NpeBbiaeT 50 NpoueH-
TOB.

Camas 6narononyyHas cutyaums B JaHum, Hopeeruu, LLise-
unun, duHnananm n CuHranype, roe ypoBeHb KOppynumn cocTas-
nsaeT 4-10 NpoLEHTOB.

B CLUA ypoBeHb kKoppynumm coctaBnsietr 25 npoueHToB, B
KazaxctaHe - 55% /58-0e mecTo/, B Poccuitckon denepaumn -
56% /60-oe mecTo/, B Y3b6ekuctaHe - 65% /81-oe mecTo/, B
Kbipreiactane - 70% /90-o0e mecTo/.

Ha oCHOBe Kakux MHONKATOPOB BbIABNSETCHA Takas kapTuHa?
OHa onpepensieTcs ¢ y4ueToM 68 napameTpoB, KOTOPbIE CrPYNNu-
poBaHbl B 4YeTblpe 000O6LIEHHbIE TPYMMbl OTHOCUTENbHO TOrO,
HACKOJbKO AOJIKHOCTHbIE LA UCMOMb3YOT CBOU OYHKUUK ONS
MOJTy4EeHUS NINYHOW BbIFrOapbl:

- B UCMOJIHUTENIbHOW BNacTu;
- B cynebHom cucteme;

- B apMun 1 NONULINWK;

- B 3aKOHOOATENIbHOM BNACTW.

MpencTtaBneHHas kKapTMHa CBUAETENLCTBYET O COLMANIbHOM
MeTacTase B MMPOBOM MacluTabe, YTO CBUAETENLCTBYET TaKXe O
0edopMUPOBAHHOCTUN KOHCTUTYLIMOHHBLIX LIEHHOCTEN B peasibHOM
XUBHW.

MpuBeaem Takke HEKOTOpPLIE ApyrMe 0600LLIEHNS.

Hanpumep, No ypoBHIO 3alLMThl MPaB YefioBeka camas 6na-
ronony4yHasa cutyauus B PuHnananun, JaHnm, Hopeerun, LLBe-
unun, a Takxe B ABCcTpun - 87-91 npoueHT.

CLLA cpean 102 cTtpaH 3aHuMaeT 26-0e MeCTOo, a YPOBEHb
3aWmTbl NpPaB YenloBeka OLeHnBaeTcsd Ha 73 npoueHTa. Kasax-
CTaH, COOTBETCTBEHHO - 84-0e mecTo, 46%); Poccuiickas depe-
pauus - 80-oe mecTo, 47%; KbiprbidactaH - 70-oe mecTo, 51%;
Y3bekucrtaH - 91-oe mecTto, 41%.

KakoBa kapTuHa B 0651acTu yronoBHou toctuumn? Camas
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6naronony4yHas cutyauma B PuHnananun, Oanuun, CuHranype,
Hopserun n Asctpun - 82-85%.

CLLUA HaxoauTcsa Ha 23-M mecTe - 64%;

KazaxctaH 3aHumaeT 58-0e MecTo - 42%;

Poccuiickaa Depepaums - 74-oe mecto, 36%;

Kblprbi3cTaH - 84-0e MmecTo, 34%,

Y3beknctaH - 49-oe mecTto, 44%.

He Tonbko npuBeAeHHble UMdpbl, HO U pe3ynbTaTbl HEKOTO-
PbIX OPYrux NccnenoBaHuii yoeauTenbHO NokasbiBaloT, YTO COB-
peMeHHble BbI30Bbl peasibHOro obecneyeHns BEepPXOBEHCTBa
KOHCTUTYUMKU 1 yCTAHOBNEHUSA NOAJIMHHOIO KOHCTUTYLIMOHANN3-
Ma B HaLUKX cTPaHax 00yCcnoBfieHbl UMEHHO HU3KVM YPOBHEM pe-
anuMsaumm NpuHLUMNa BepxXoBEHCTBA Mpasa, YTo B CBOIO o4yepedb
onpeaenseT Xxapakrep HEOT/IOXHbIX KOHCTUTYLIMOHHO-MPaBOBbIX
W UHCTUTYLMOHAJIbHbIX PeLUeHWniA, YTOObI:

1) npuHUMN BEPXOBEHCTBA NpaBa CTaa OCHOBOW coumanb-

HOro NOBeAEeHUSA KaXXaoro 4esioBeKka;
2) nonuTMYeckoe noBeAeHMe MNONMUTUYECKUX WHCTUTYTOB
Takke 6a31poBasioCh Ha MPUHLIMIE BEPXOBEHCTBA Npas;

3) NpuHUMN BEPXOBEHCTBA NpaBa onpenensan xapakrep u

coaepxaHue o0bLEeCTBEHHOrO NOBeAEeHNS BNacTen.

ToNbKO TakMM NMyTEM MOXHO B peasibHOCTM obecrneynTb Bep-
XOBEHCTBO KOHCTUTYLMUN U YCTAHOBUTb NMOAJINHHBIA KOHCTUTYLIA-
OHaNN3M B HaLLUX CTpaHax.

lMo3BonbTe elle pa3 Nno3apaBuTb Hapoa KasaxctaHa ¢ JHem
KOHCTUTYUMK 1 NoXenaTb HOBbIX M HOBbIX YCMEX0B B Npeoaosie-
HUM COBPEMEHHbIX BbI30OBOB 0OLLECTBEHHOM TpaHchopMaLmn.

Bbnarogapto 3a BHUMaHuMe.
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DRAFT
COMPILATION
OF VENICE COMMISSION OPINIONS,
REPORTS AND STUDIES
ON CONSTITUTIONAL JUSTICE

1 Introduction

The “Compilation of Venice Commission opinions, reports
and studies on constitutional justice” brings together extracts of
opinions, reports and studies on constitutional justice adopted by
the Venice Commission with the aim of providing an overview of its
doctrine on this topic.

The Compilation should serve as a source of reference for
drafters of constitutions and legislation on constitutional courts,
for researchers as well as for Venice Commission members, who
are requested to prepare comments and opinions on such texts.

Itis structured in a thematic manner to facilitate the access to
topics dealt with by the Venice Commission over the years.

The Compilation was first published in 2006 under the title
“Vademecum on Constitutional Justice” (CDL-JU(2006)029). It is
updated on a regular basis with extracts of newly adopted opin-
ions, reports and studies by the Venice Commission.

Each opinion adopted by the Venice Commission that is
referred to in this Compilation relates to a specific country. Any
recommendation made should therefore be seen in the specific
constitutional context of the country for which the opinion was
adopted.

Each report and study adopted by the Venice Commission
that is referred to in this Compilation seeks to present a general
standard for all member and observer states of the Venice
Commission. Recommendations made in its reports and studies
will therefore be of a more general nature. Nevertheless, it should
be noted that they may focus on specialised constitutional review
systems and certain recommendations made are applicable only
to those systems.
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The brief extracts of all opinions, reports and studies found in
this Compilation must be seen in the specific context of the wider
text in which they were adopted by the Venice Commission. Each
citation therefore has a reference that leads to its exact position
(paragraph number, page number for older opinions) in the textin
which it was adopted, which enables the reader to place it within
its specific context.

The Venice Commission’s position may change or develop
over time as new opinions, reports and studies are adopted and
on the basis of experience accumulated. In order to gain a full
understanding of the Commission’s position on a particular issue,
it is useful to read the complete chapter in the Compilation on the
relevant theme you are interested in.

If you believe that a citation is missing, is superfluous or is
filed under a wrong heading, please inform the Secretariat of the
Venice Commission at the following e-mail address:
venice@coe.int.

2 Type of constitutional court

“(...) This chapter sets up a permanent constitutional court.
This fully corresponds to the prevailing practice in the new
democracies to protect the constitutionality of the new legal order
by a specific, permanent and independent judicial body and can
only be welcomed. (...)”

CDL-INF (1997)002 Opinion on the Constitution of Ukraine,
p.10.

“The separation between Constitutional Court and the ordi-
nary judiciary probably represents the most widespread model in
Europe. On the other hand, a court exercising a power of constitu-
tional review might be considered a part of the judiciary even
though it may have a power of review over other courts. However,
this seems to be primarily a dogmatic question of classification
rather than having a practical effect provided that the
Constitutional Court receives the fundamental guarantees for its
independence and respect for its authority which should be afford-
ed to the highest judicial organ. In this respectit is to be welcomed
that the revised draft speaks about judges rather than ‘members’
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of the Constitutional Court as was the case in the previous draft.
This could be further underlined by adding a clause to Article 88.2
referring to the ‘judicial function’ of the Constitutional Court.”

CDL-AD(2005)005 Opinion on Draft Constitutional
Amendments relating to the Reform of the Judiciary in
Georgia, paragraphi4.

“However, the establishment of a Constitutional Court is a
catalyst in a society in transition to democracy, the protection of
human rights and the rule of law. In addition to protecting the indi-
vidual rights set out in the Constitution, the Court ensures that the
state powers remain within the limits of the Constitution and set-
tles conflicts between them. The legitimacy of a Constitutional
Court and its ability to fulfil these functions depend to a good part
on its balanced and transparent composition, which allows the
various stakeholders and the public in general to trust in the
impartiality of the Court. The establishment of a Constitutional
Court, which was widely seen as serving the interests of one side
only would devalue the judgements by that Court, even if they
were sound in substance.”

CDL-AD(2009)014 Opinion on the Law on the High
Constitutional Court of the Palestinian National Authority,
paragraph 48.

“The Venice Commission wishes to recall the importance of
the role of constitutional courts in putting into practice democra-
cy, the rule of law and the protection of human rights. The state
constitutional courts are the institutions which can, by interpreting
the wording of the constitution prevent the arbitrariness of the
authorities by giving the best possible interpretation of the con-
sidered constitutional norm at the given time.”

CDL-AD(2010)044 Opinion on the Constitutional Situation in
Ukraine, paragraph 52.

“Since World War 1l, constitutional courts were typically estab-
lished in Europe in the course of a transformation to democracy;
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first in Germany and ltaly, then in Spain and Portugal and finally in
Central and Eastern Europe. The purpose of these courts was to
overcome the legacy of the previous regimes and to protect
human rights violated by these regimes. Instead of the principle of
the unity of power, which excluded any control over Parliament, the
system of the separation of powers was introduced. In place of the
supreme role of Parliament (being under complete control of the
communist party), the new system was based on the principle of
checks and balances between different state organs. As a conse-
quence, even Parliament has to respect the supremacy of the
Constitution and it can be controlled by other organs, especially by
the Constitutional Court. Constitutional justice is a key component
of checks and balances in a constitutional democracy. Its impor-
tance is further enhanced where the ruling coalition can rely on a
large majority and is able to appoint to practically all state institu-
tions officials favourable to its political views.”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraph 76.

“On a more formal level, having a section / a chapter in the
Constitution dedicated to the Constitutional Court would clarify
the specific nature of the Constitutional Court, and in particular
that it is not a court of appeal (...).”

CDL-AD(2014)027 Opinion on the Draft Concept Paper on
the Constitutional Reforms of the Republic of Armenia, para-
graph 75.

3 Sources

“The legal basis of the activity of each constitutional court is
usually formed by three kinds of legal regulations having different
positions in the hierarchy of norms of the domestic legal order of
the state. They play different roles in the process of the complete
and coherent legal regulation of the constitutional body.
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On the ‘top’ of this triad is usually the constitution establish-
ing the jurisdiction of the court, the parties entitled to appeal as
well as the constitutional principles on which the activity of the
constitutional court is to be based. Laws on constitutional courts
usually transform these constitutional principles into more con-
crete norms. Finally, the rules of procedure constitute the next
and last level of this triad. They fill in practical details of the every-
day judicial activity. The Rules of Procedure should be drafted by
the constitutional court itself.”

CDL-AD(2004)023 Opinion on the Rules of Procedure of the
Constitutional Court of Azerbaijan, paragraphs 5-6.

“By enacting rules of procedure, constitutional courts should
enjoy a certain autonomy with regard to their own procedures
within the limits of the constitution and the law on the
Constitutional Court and have a possibility to modify them in the
light of experience without the intervention of the legislator...”

CDL-AD(2004)023 Opinion on the Rules of Procedure of the
constitutional court of Azerbaijan, paragraph 9.

“(...) the Constitution should expressly provide for the adop-
tion of a normative act on the internal organisation and function-
ing of the Court, while establishing a distinction between issues to
be regulated by law and issues reserved to the regulations of the
Court.”

CDL-AD(2005)015 Opinion on the amendments to the
Constitution of Ukraine, paragraph 47.

“In the most elaborate decision on the matter, the German
Federal Constitutional Court stated that the grounds of justifica-
tion aimed at “exonerate(ing) the intentional killing of persons
who sought nothing more than to cross the intra-German border
unarmed and without endangering interests generally recog-
nised as enjoying legal protection,” collided with fundamental
human rights and, as such, had to be rejected. The Constitutional
Court recognised that this rejection derogated from the principle
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of legality, yet it held such derogation justifiable on the basis of
“the requirements of absolute justice.”

CDL-AD(2011)041 Amicus Curiae Brief on the case
Santiago Bryson de la Barra et Al (on crimes against human-
ity) for the Constitutional Court of Peru, paragraph 46.

“In most European countries constitutional provisions on
constitutional courts are further developed in separate laws or
constitutional laws. On the contrary, in the Republic there is no
special law on the CC. Article 113 of the Constitution stipulates
that “the working methods and the procedures before the
Constitutional Court are regulated by an act of the Court.” The
only legal act regulating activities and powers of the CC is cur-
rently the Rules of Procedure of 1992. The Venice Commission
finds this situation quite irregular. In the opinion of the
Commission, it would be useful to adopt a separate law on the CC
that would regulate issues relating to the status of its judges,
basic conditions for the institution of proceedings before the CC,
legal effects of the CC’s judgments, etc. Reference to such law
should be inserted in the Constitution, which means that a new
paragraph should be added to Article 113 correspondingly. It is
understood, however, that the adoption of any such law must not
affect the power of the CC to regulate its own working methods
and to develop the rules of procedure in the Rules of Court.”

CDL-AD(2014)026 Opinion on the Seven Amendments to
the Constitution of “The former Yugoslav Republic of
Macedonia” concerning, in particular, the Judicial Council,
the Competence of the Constitutional Court and Special
Financial Zones, paragraph 80.

“In the current Constitution, the scope of organic laws is vast.
The essential feature of organic laws is to be adopted by an
absolute majority of members present of each Chamber (Article
76). (...) The explicit mention, in the list of fields of regulation of
organic laws, of the organization and functioning of the
Constitutional Court, is welcome. (...)"
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CDL-AD(2014)010 Opinion on the Draft Law on the Review
of the Constitution of Romania, paragraph 135.

“(...) To ensure the necessary flexibility for the Court, the
powers of the Secretary General should be determined in the
rules of procedure rather than in the law.”

CDL-AD(2014)033 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 27.

4 Composition of the court

4.1 Balanced composition

“Society is necessarily pluralist - a field for the expression of
various trends, be they philosophical, ethical, social, political, reli-
gious or legal. Constitutional justice must, by its composition,
guarantee independence with regard to different interest groups
and contribute towards the establishment of a body of jurispru-
dence which is mindful of this pluralism. The legitimacy of a con-
stitutional jurisdiction and society's acceptance of its decisions
may depend very heavily on the extent of the court's considera-
tion of the different social values at stake, even though such val-
ues are generally superseded in favour of common values. To this
end, a balance which ensures respect for different sensibilities
must be entrenched in the rules of composition of these jurisdic-
tions.

Constitutional jurisdictions may, by some of their decisions,
appear to curb the actions of a particular authority within a State.
The Constitution will often confer to the constitutional court the
power to deliver its opinion on issues concerning the separation
of powers or the relationships between the organs of the State.
Even though constitutional courts largely ensure the regulation of
these relationships, it may well be appropriate to ensure in their
composition a balanced consideration of each of these authori-
ties or organs.

The pursuit of these balances is limited by the indispensable
maintenance of the independence and impartiality of constitu-
tional court judges. Collegiality, i.e. the fact that the members
adjudicate as a group, whether or not they deliver separate opin-
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ions, constitutes a fundamental safeguard in this respect. Even
though the rules on the composition of constitutional courts may
reflect the coexistence of different currents within a given nation,
the guarantees of independence and the high sense of responsi-
bility attaching to the important function of constitutional judge
effectively ensure that constitutional judges will act in such a way
as to dismiss all grounds of suspicion that they may in fact repre-
sent particular interests or not act impartially.”

CDL-STD(1997)020 The composition of constitutional
courts - Science and Technique of Democracy, no. 20
(1997), p. 21.

“From the outset, it should be underlined that the introduc-
tion of ethnic, linguistic or other criteria for the composition of
constitutional courts is fundamentally different from the inclusion
of such elements in the process of decision making. By likening
the composition of the court to the composition of society, such
criteria for a pluralistic composition can be an important factor in
attributing the court with the necessary legitimacy for striking
down legislation adopted by parliament as the representative of
the sovereign people.”

“While the composition of a constitutional court may and
should reflect inter alia ethnic, geographic or linguistic aspects of
the composition of society, once appointed, each judge is mem-
ber of the court as a collegiate body with an equal vote, acting
independently in a personal capacity and not as a representative
of a particular group (...)"

CDL-AD(2005)039 Opinion on proposed voting rules for the
constitutional court of Bosnia and Herzegovina, paragraphs
3, 13.

4.1.1 Fair representation of ethnic minorities

“Another general issue of importance is the protection of
minorities by the Constitutional Court. The Constitutional Law of
the Republic of Croatia of 4 December 1991 on human rights and
fundamental freedoms and on national or ethnic minorities estab-
lishes that minorities that represent more than 8 % of the popula-
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tion must be represented in high jurisdictions. The latter should
include, in principle, the Constitutional Court.*

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia, paragraph
11.

“Article 6 of the Draft Proceedings introduces the terms of
‘an official language’ and the ‘language of the proceedings’ to
replace the term ‘state language’ used by the presently valid law.
This is to be welcomed as it enlarges the respect by state author-
ities of linguistic rights, allowing constitutional proceedings to
take place in another language than the state language.”

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraph 39.

4.1.2 Judges’ qualifications

“The qualities required of a constitutional judge reflect in most
cases the necessity of legal qualifications in order to ensure a
competent court composition. On the other hand, an excessive
legal specialisation could undermine the diversity of the composi-
tion of some constitutional jurisdictions. Nevertheless, a distinc-
tion should be made between the desire for a certain diversity and
the creation of quotas in order to allow certain professions or
minority groups to be represented on the court. The search for a
balanced representation in order to redress inequality or discrimi-
nation may usually be formal in federal or multilingual societies,
since these are particularly conscious of the issue of their different
constituent groups' equal representation and access to the law.”

CDL-STD(1997)020 The composition of constitutional
courts - Science and Technique of Democracy, no. 20
(1997), p. 10.

“The great proportion of Constitutional Court members
recruited from the judiciary can serve well the independence of
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the Court. Nevertheless, this proportion is unusually high com-
pared to other European constitutional courts. This might influ-
ence the interpretative methods used by the court as constitu-
tional and statutory interpretation may differ in some aspects. It
would be advisable to increase the representation of law profes-
sors.”

CDL-AD(2004)024 Opinion on the Draft Constitutional
Amendments with regard to the Constitutional Court of
Turkey, paragraph 18.

“The draft amended Article 5.5 would require 12 years of
practice as a judge or a prosecutor for candidates as judges of
the Constitutional Court. The intention of this provision is proba-
bly to increase the level of qualification of constitutional court
judges and their impartiality.

However, as a consequence, probably only career judges or
prosecutors would be able to become constitutional court judges.
Again, this would go contrary to the logic of a specialised consti-
tutional court, the composition of which is different from that of
the ordinary judiciary.”

CDL-AD(2006)006 Opinion on the Two Draft Laws amending
Law No. 47/1992 on the organisation and functioning of the
constitutional court of Romania, paragraphs 16-17.

“The requirement of 15 years of professional experience risks
completely excluding younger judges from the Constitutional
Court. This may be detrimental, especially in a new democracy.”

CDL-AD(2008)015 Opinion on the Draft Constitution of
Ukraine, paragraph 80.

“It ought to be stressed, that the selection of judges must be
based on objective criteria pre-established by law or by the com-
petent authorities and should primarily focus on merits. Not only
legal professionals such as judges, lawyers or professors can
become members of the Court, but also persons from the fields of
economics or political sciences are eligible for Court member-
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ship. This can be found in other constitutional courts and similar
organs.”

CDL-AD(2011)040 Opinion on the law on the establishment
and rules of procedure of the Constitutional Court of Turkey,
paragraph 21.

“The selection of the candidates for the positions of judges is
done through contest and this is to be welcomed as correspond-
ing to the best practices in the international and European legal
standards on the judiciary.”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraph 27.

4.1.3 Age

“The minimum age requirement is used by several countries
in order to guarantee professional and life experiences. The
proposal elevates the minimum age requirement from forty to
fifty years. This is by our knowledge the highest minimum age
requirement in Europe, and it might be considered exaggerated.
The amended Article 147 will increase the retirement age up to
sixty-seven. If the aim is really to maximize the profit from the
knowledge and experience gained during the membership of
the Constitutional Court, the retirement age could be increased
even more, for example to the quite common seventy years.
With a view to the relatively long term of office (12 years), the rel-
atively low maximum age requirement (67 years according the
proposal), and the high minimum age requirement (fifty years),
the circle of the possible candidates could be unreasonably
restricted.”

CDL-AD(2004)024 Opinion on the Draft Constitutional
Amendments with regard to the Constitutional Court of
Turkey, paragraph 25.
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“The introduction of an age limit for the retirement of judges
is in line with the practice of many European countries, for
instance Albania, Armenia, Austria, Bosnia and Herzegovina,
Croatia, Hungary, Ireland, Japan, Latvia, Norway, Portugal and
Russia. This age limit has also been suggested by the Venice
Commission in a previous Opinion 296/2004 on the draft consti-
tutional amendments with regard to the Constitutional Court of
Turkey (CDLAD( 2004)024), in paragraph 25 ‘...The amended
Article 147 will increase the retirement age up to sixty-seven. If
the aim is really to maximize the profit from the knowledge and
experience gained during the membership of the Constitutional
Court, the retirement age could be increased even more, for
example to the quite common seventy years.”

CDL-AD(2007)036 Opinion on Draft Amendments to the Law
on the Constitutional Court, the Civil Procedural Code and
the Criminal Procedural Code of Azerbaijan, paragraph 14.

“While the Venice Commission considered a minimum age of
50 years exaggerated, the required age of 40 years appears to be
reasonable from the viewpoint of life experience and maturity,
without restricting the circle of possible candidates further than
necessary.”

CDL-AD(2009)042 Opinion on Draft Amendments to the Law
on the Constitutional Court of Latvia, paragraph 11.

“Article 127 proposes to require newly appointed judges to
be 30 years old as against the current 25 and to have five years
rather than three years’ experience. These provisions seem to be
reasonable. It will also be provided in the Constitution that the
selection of candidates to be judges is to be done on a competi-
tive basis. This appears to be a desirable provision. It is however
not clear what kind of experience is needed.”

CDL-AD(2013)014 Opinion on the draft Law on the
amendments to the Constitution, strengthening the inde-
pendence of judges (including an explanatory note and a
comparative table) and on the changes to the Constitution
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proposed by the Constitutional Assembly of Ukraine, para-
graph 26.

“Given that upon their election, judges have to be between 35
and 65 years old (Article 8.3) and that the mandate lasts for 10
years (Article 9.1), the maximum age of a judge can be 75 years.
Generally, 70 years is considered as the maximum age for a mem-
ber of the Constitutional Court. To achieve this, the draft law could
either define 60 years as the maximum age for becoming a judge
or set a maximum age of 70 years, which terminates the judge’s
mandate before the 10 years. The latter alternative seems more
practical.”

CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan, paragraph 15.

4.2 Incompatibilities

“Constitutional judges are usually not allowed to hold anoth-
er office concurrently. This general rule serves the purpose of
protecting judges from influences potentially arising from their
participation in activities in addition to those of the court. At times
an incompatibility between the office of constitutional judge and
another activity may not be apparent, even to the judge in ques-
tion. Such conflicts of interests can be prevented from the outset
by way of strict incompatibility provisions.”

“One criticism of strict incompatibility requirements was that
they tend to produce a court composition of retiring members of
society (...)"

CDL-STD(1997)020 The composition of constitutional
courts - Science and Technique of Democracy, no. 20
(1997), pp.15-16.

“The rules of incompatibility should be rather strict in order to
withdraw the judge from any influence which might be exerted via
his/her out-of-court activities;”

CDL-STD(1997)020 The composition of constitutional courts
- Science and Technique of Democracy, no. 20 (1997), p.21.
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“Article 13 provides that the participation of a constitutional
judge can be challenged for a specific proceeding under certain
conditions (when he/she is a party in the proceeding, a legal rep-
resentative of a party; blood relations / marriage to a party, deci-
sion of the case in other court etc.). These cases of incompatibil-
ity are not provided for in the Constitution, but they are welcomed,
since they are an important guarantee of impartiality of the con-
stitutional judge. Normally, a judge who deems to be incompati-
ble recuses him/herself. Self-recusal could be explicitly provided
for in Article 14. That Article could also state that, unless the
judges is recused or has recused him or herself, his or her he par-
ticipation in a court session cannot be refused.”

CDL-AD(2014)033 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 23.

Article 11.6 should be amended, as the judges of a constitu-
tional court shall never provide “lawful representation in court or
other law enforcement agencies” (even for the benefit of their
close family members).”

CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan, paragraphs 17-18.

4.3 Methods of appointment / election

“The elective system appears to be aimed at ensuring a more
democratic representation. However, this system is reliant on a
political agreement, which may endanger the stability of the insti-
tution if the system does not provide safeguards in case of a
vacant position.”

CDL-STD (1997)020 The composition of constitutional courts
- Science and Technique of Democracy, no. 20 (1997), p.7.

“The shift from the system of exclusive direct appointment by
the President to the mixed system providing elective or appoint-
ment powers to the three main branches of power has more
democratic legitimacy while it is based on the successful experi-
ences of the previous system.”
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CDL-AD(2004)024 Opinion on the Draft Constitutional
Amendments with regard to the Constitutional Court of
Turkey, paragraph 19.

“In countries with specialised Constitutional Courts,
Parliament is often involved in the appointment of judges. This is
done to ensure a balanced composition of the Court, which to the
extent possible should reflect various tendencies in of society
(see the Venice Commission’s Report on the Composition of
Constitutional Courts, Science and Technique of Democracy, no.
20). It is true that an appointment by the executive is more usual
in countries with a common law background (e.g. Cyprus). Given
that the Constitutional Court is to decide on a wide range of issues
including very sensitive ones, its composition, especially the first
one, has to be established in a way which results in the trust of
society in the Court as a neutral arbiter.”

CDL-AD(2009)014 Opinion on the Law on the High
Constitutional Court of the Palestinian National Authority,
paragraph 13.

“Under the Constitution in force constitutional judges are
recruited through three different channels: the President of
Ukraine, the Verkhovna Rada of Ukraine and the Congress of
Judges of Ukraine each appoint six judges to the Constitutional
Court of Ukraine. According to the draft the judges of the
Constitutional Court would be appointed on the submission of the
President of Ukraine by a two-thirds majority of the total member-
ship of the Verkhovna Rada. In another case the Venice
Commission welcomed the shift from the system of exclusive
direct appointment of constitutional judges by the President to
the mixed system providing for the election or appointment by the
three main branches of power because this system has more
democratic legitimacy. A contrario, abandoning this system and
moving to a combination of nomination of candidates by the
President and their election by parliament is not welcome,
although the proposed solution as such is acceptable and known
in other countries. Moreover, in the present situation in Ukraine
the proposed system could easily lead to deadlocks and the
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monopoly of presenting proposals gives an extremely strong role
to the President.”

CDL-AD(2009)024 Opinion on the Draft Law of Ukraine
amending the Constitution presented by the President of
Ukraine, paragraph 97.

“System in which all judges of the Court are elected by par-
liament on the proposal of the President “does not secure a bal-
anced composition of the Court.” In particular, “if the President is
coming from one of the majority parties, it is therefore likely that
all judges of the Court will be favourable to the majority. An elec-
tion of all judges of the Court by parliament would at least require
a qualified majority.” The Venice Commission has also pointed out
that it would be preferable to leave the election of the President to
the Court itself.”

CDL-AD(2011)010 Opinion on the draft amendments to the
Constitution of Montenegro, as well as on the draft amend-
ments to the law on Courts, the law on State’s Prosecutor
Office and the law on the Judicial Council of Montenegro,
paragraph 27.

“The involvement of both the President and Parliament in the
process without any clear criteria being established for appoint-
ment would seem to make politicisation of appointments
inevitable despite the involvement of the judges and the opposi-
tion in the Council for the Selection of Judges. In the event that
Parliament does not elect a candidate for the position of judge,
the President is required to present a new candidate on the basis
of a new competitive selection.”

CDL-AD(2011)017 Opinion on the introduction of changes
to the constitutional law "on the status of judges” of
Kyrgyzstan, paragraph 37.

“The Amendment deletes from Article 85 the provision
empowering Parliament to elect the judges for permanent terms.
Instead, the power of Parliament will be to determine the network,
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establishment, reorganisation and abolition of the courts of gen-
eral jurisdiction upon the motion of the President of Ukraine.

This amendment is a logical consequence of the change in
Article 106(23), which provides that (the President) “upon and in
accordance with the motion of the High Council of Justice
appoints the judges to their positions and dismisses them from
their positions.” The Venice Commission welcomes the ceremo-
nial position the President now holds in this respect.

These changes to Article 85 and Article 106 are in line with the
principle of the separation of powers and affirm the balance and
co-operation between the legislative and executive branches,
with the aim of ensuring the independence of the judiciary. The
powers of Parliament and the President in establishing the court
structure and the appointment of judges by the head of state act-
ing on a proposition of the HCJ are designed to limit political influ-
ence and partisan pressure on the judiciary.

(...)

Another issue concerns the organ authorised to appoint
judges. The Venice Commission had pointed out that the
“appointments of judges of ordinary (non-constitutional) courts
are not an appropriate subject for a vote by Parliament because
the danger that political considerations prevail over the objective
merits of a candidate cannot be excluded. Admittedly, in order to
avoid the involvement of Parliament in the appointment of judges,
it would be necessary to change Article 128 of the Constitution.” '

This suggestion has also been taken into account and thus
the Amendments propose new regulations in Article 106 and
Article 128 saying that “appointment to the position of judge is
done for unlimited term by the President of Ukraine upon and in
accordance with a motion of the High Council of Justice.” The
right to appointment is shared by the President (for five years)
and Parliament (for an unlimited period of time) in the current
Constitution. In the light of the new proposal - instead of
Parliament - the decision will be made by the President who will
appoint the judge on the basis of a binding proposal of the HCJ

1 See Opinion on the Draft Law on the Judiciary and the draft Law on the Status
of Judges of Ukraine, adopted by the Venice Commission at its 70th Plenary
Session (Venice, 16-17 March 2007), CDL-AD(2007)003, paragraph 29.
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for a permanent period of time. With this provision, the
President’s role has become a ceremonial one, which is to be
welcomed.”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraphs 11-13,
28-29.

“Article 6 puts into effect the new constitutional rules dealing
with the selection and election of constitutional judges. The
President of Montenegro and the “responsible working body of
the Parliament” (together referred to as “the proposers”) issue a
public call for the selection of candidates. According to Article
153 of the Constitution they must be “reputable lawyers” who
have turned at least 40 years of age and have 15 years of service
in the legal profession. The list of candidates is published by the
proposers on their websites and shall be available to the public at
least for ten days. The candidates who meet the requirements for
the selection will be interviewed by the proposers, who on the
basis of the (written) evidence and the interviews prepare a rea-
soned proposal for the Parliament. The proposal must take into
account “the proportional representation of minorities and other
minority ethnic groups and gender-balanced representation.” An
individual candidate may apply to public calls for candidates by
both proposers. In such a case, proposers have to co-ordinate
their proposals.

The same person may be elected President or judge of the
Constitutional Court only once. In the first voting in the
Parliament, a Constitutional Court judge is elected by a two-thirds
majority vote, and in the second voting by a three-fifths majority
vote of all deputies. The President of the Constitutional Court is
elected by the judges of the Constitutional Court from among
their own number.

This mechanism guarantees good transparency and
enhances public trust in the Constitutional Court but it could be
further improved. The objective of the 2013 constitutional amend-
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ments was to ensure a balanced composition of the Constitutional
Court. Therefore it is recommended that the Law on the
Constitutional Court explicitly regulate the composition of the
“competent working body of the Parliament” such that the repre-
sentatives of all political parties are represented therein.

It would be better to specify who are the “reputable lawyers”
mentioned in Article 153 of the Constitution, for instance law pro-
fessors, high ordinary and administrative magistrates, lawyers
with a minimum of 15 years of profession.

Article 6 should also determine a deadline on how much time
before a vacancy the public call for candidates should be pub-
lished. Draft Article 10.3 provides that the Court has to inform the
proposers of upcoming retirements six months in advance but
there is no deadline for the proposers to act upon such informa-
tion.”

CDL-AD(2014)033 Opinion on the Draft Law on the

Constitutional Court of Montenegro, paragraph 12-16.

4.3. 1 Qualified majority for election

“The changing of the composition of a Constitutional Court
and the procedure for appointing judges to the Constitutional
Court are among the most important and sensitive questions of
constitutional adjudication and for the preservation of a credible
system of the rule of constitutional law. It is necessary to ensure
both the independence of the judges of the Constitutional Court
and to involve different state organs and political forces into the
appointment process so that the judges are seen as being more
than the instrument of one or the other political force. This is the
reason why, for example, the German Law on the Constitutional
Court (the Bundesverfassungsgerichtsgesetz) provides for a pro-
cedure of elec-ting the judges by a two-third majority in
Parliament. This requirement is designed to ensure the agree-
ment of the opposition party to any candidate for the position of a
judge at the Constitutional Court. The German experience with
this rule is very satisfactory. Much of the general respect which
the German Constitutional Court enjoys is due to the broad-based
appointment procedure for judges.

It would be advisable if the draft would provide for the inclu-
sion of a broad political spectrum in the nominating procedure.
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So far, neither the Constitution nor the Law on the Constitutional
Court provide for a qualified majority for the appointment of the
two judges elected by Parliament.”

CDL-AD(2004)043 Opinion on the Proposal to Amend the
Constitution of the Republic of Moldova (introduction of the
individual complaint to the constitutional court), paragraphs
18-19.

“Due to the fact that Parliament elects the judges with a sim-
ple majority, the procedure before the election has to be as trans-
parent as possible in order to ensure a high professional level of
the judges.”

CDL-AD(2008)030 Opinion on the Draft Law on the

Constitutional Court of Montenegro, paragraph 19.

“A qualified majority should be required in all rounds of voting
in the election of members of the Court.”

CDL-AD(2011)040 Opinion on the law on the establishment
and rules of procedure of the Constitutional Court of Turkey,
paragraph 24.

“The three constitutional provisions under consideration all
contain alternative proposals insofar as the manner of election is
concerned, and specifically as regards the anti-deadlock mecha-
nisms.

The Venice Commission has repeatedly stressed the impor-
tance of providing for anti-deadlock mechanisms in order to
ensure the functioning of the state institutions.

Qualified majorities aim to ensure that a broad agreement is
found in parliament, as they require the majority to seek a com-
promise with the minority. For this reason, qualified majorities are
normally required in the most sensitive areas, notably in the elec-
tions of office-holders in state institutions. However, there is a risk
that the requirement to reach a qualified majority may lead to a
stalemate, which, if not addressed adequately and in time, may
lead to a paralysis of the relevant institutions. An anti-deadlock
mechanism aims to avoid such stalemate. However, the primary
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function of the anti-deadlock mechanism is precisely that of mak-
ing the original procedure work, by pushing both the majority and
the minority to find a compromise in order to avoid the anti-dead-
lock mechanism. Indeed, qualified majorities strengthen the posi-
tion of the parliamentary minority, while anti-deadlock mecha-
nisms correct the balance back. Obviously, such mechanisms
should not act as a disincentive to reaching agreement on the
basis of a qualified majority in the first instance. It may assist the
process of encouraging agreement if the anti-deadlock mecha-
nism is one which is unattractive both to the majority and the
minority.

The Venice Commission is aware of the difficulty of designing
appropriate and effective anti-deadlock mechanisms, for which
there is no single model. One option is to provide for different,
decreasing majorities in subsequent rounds of voting, but this has
the drawback that the majority may not seek a consensus in the
first round knowing that in subsequent rounds their candidate will
prevail. Other, perhaps preferable, solutions include the use of
proportional methods of voting, having recourse to the involve-
ment of different institutional actors or establishing new relations
between state institutions. Each state has to devise its own for-
mula.”

CDL-AD(2013)028 Opinion on the draft amendments to
three constitutional provisions relating to the Constitutional
Court, the Supreme State Prosecutor and the Judicial
Council of Montenegro, paragraphs 5-8.

“Under the present Constitution, the judges of the
Constitutional Court are elected and dismissed by parliament on
the proposal of the President of the Republic, without any quali-
fied majority, for a renewable term. In this respect, the Venice
Commission had previously stated that this manner of election
seriously undermined the independence of the constitutional
court in that it did not secure a balanced composition of the court,
and was not in line with international standards. The Venice
Commission had therefore recommended that, if constitutional
judges were to be elected by parliament, their election should be
made by a two-third majority with a mechanism against dead-
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locks, and that the mandate of the constitutional judges should be
non-renewable (CDL-AD(2007)047, §§ 122,123; CDL-AD(2012)
024, § 35). The Commission had also stated that while the “par-
liament-only” model provides for high democratic legitimacy,
appointment of the constitutional judges by different state institu-
tions has the advantage of shielding the appointment of a part of
the members from political actors (CDL-AD(2012)009, §8).

Draft Article 153 provides for appointment and dismissal of
constitutional judges by parliament on the proposal of the
President of Montenegro (two candidates) and of the relevant
committee of parliament (five candidates) by a two-thirds majori-
ty. The qualified majority requirement is welcome, as it has been
strongly recommended by the Venice Commission.

As an anti-deadlock mechanism, a second-round of voting is
proposed with two options: either a) by the majority of all MPs or
b) by a three-fifths majority. The Venice Commission finds that the
second option is clearly preferable, as the first option would pro-
vide no incentive for the majority to reach a compromise with the
minority and would therefore leave room for the election of five
members all belonging to the ruling parties.”

CDL-AD(2013)028 Opinion on the draft amendments to
three constitutional provisions relating to the Constitutional
Court, the Supreme State Prosecutor and the Judicial
Council of Montenegro, paragraphs 21-23.

4.3.2 Procedure

“The decision on a violation of the procedure of appointing a
judge to the Constitutional Court (Article 14.7.7) should to be
taken by the Court itself and not an ordinary court (without the
participation of the judge concerned). In general, all grounds for
termination of membership in Article 14.1 should be subject to at
least a formal decision or declaration of the Constitutional Court
itself.”

CDL-AD(2006)017 Opinion on amendments to the law on
the Constitutional Court of Armenia, paragraph 20.
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“One of the main issues that needed to be addressed was the
question of the judges’ probationary period. The current
Constitution of Ukraine provides two consecutive categories of
judges, which works as follows: (1) judges are nominated for the
first time for a limited period of time (i.e. 5 years) and these judges
should then (2) be nominated for an unlimited period of time. The
probationary period was criticised from the outset as going
against the general principle of the irremovability of judges and
the involvement of Parliament, as a political body, in the nomina-
tion of judges was also criticised. This is all the more serious when
the procedure for the nomination for an unlimited period of time is
not very clear. The criticism made indicates that this probationary
period could restrict a judge’s impartiality and independence,
since s/he may issue rulings or verdicts in view of ensuring his/her
future permanent nomination. The Venice Commission was very
critical of the probationary period. In its Opinion on the draft Law
on the Judiciary and the draft Law on the Status of Judges of
Ukraine, the Venice Commission stated that:

“Probationary periods by definition raise difficulties for judicial
independence but if they are to apply they should not be
longer than is needed to assess a judge’s suitability. Five
years seems too long a period. The Venice Commission con-
siders that setting probationary periods can undermine the
independence of judges, since they might feel under pres-
sure to decide cases in a particular way. This should not be
interpreted as excluding all possibilities for establishing tem-
porary judges. In countries with relatively new judicial systems
there might be a practical need to first ascertain whether a
judge is really able to carry out his or her functions effectively
before permanent appointment. If probationary appointments
are considered indispensable, a “refusal to confirm the judge
in office should be made according to objective criteria and
with the same procedural safeguards as apply where a judge
is to be removed from office (CDL-AD(2005)038, §30).”

The abolition of probationary periods is welcomed and in line
with the Venice Commission’s recommendations. The
Amendment provides for only one category of judges appointed
for an unlimited period of time.”

34
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CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraphs 17-18.

“The procedure for appointment of new judges to the
Constitutional Court (Article 134 of the Constitution) is composed
of three steps:

a) The selection by the National Council of double the num-
ber of candidates to each vacant post

b) The choice by the President of the Republic of the actual
judge out of these candidates

c) The taking up of judicial office by the judge through an
oath given to the President of the Republic.”

“The Venice Commission observes that in the Slovak
Republic the mandate of the constitutional judges expires on the
last day of their term (§12.1 of the Act of 1993). In order not to
shorten their constitutional mandate, the new judges may thus
take their oath only after the expiry of the term of their predeces-
sors. On the other hand, as there appears not to be any possibili-
ty to extend such term (there is no default mechanism in the
Slovak Constitution whereby constitutional judges would remain
in office until the new appointments are made), should the oath
not be taken immediately, a seat on the Constitutional Court
would remain vacant, which could impair the functioning of the
Court.

In order to avoid such situation, step c) of the appointment
procedure - the taking of the oath, which is the moment on which
the term of office of the appointed judges starts (§11.2 of the Act
of 1993) - should therefore take place immediately after the
expiry of the term of the previous judges.”

CDL-AD(2014)015 Opinion on the Procedure for Appointing
Judges to the Constitutional Court in Times of Presidential
Transition in the Slovak Republic, paragraphs 17, 21-22.
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4.4 Term of office

4.4.1 The judges’ term of office and that of parliament

“A ruling party should not be in a position to have all judges
appointed to its liking. Hence, terms of office of constitutional
judges should not coincide with parliamentary terms. One way of
accomplishing this can be by long terms of office or office until
the age of retirement. In the former case, reappointment would be
possible either only once or indeed not at all; (...)”

CDL-STD(1997)020 The composition of constitutional
courts - Science and Technique of Democracy, no. 20
(1997), p.21.

“Article 9 provides for a 10 year mandate for the judges of the
Court (presumably implicitly also for the President and the Vice-
President). In order to safeguard their independence, it would be
preferable to exclude the re-election of the judges (at least - by
means of transitory provisions - for the judges newly appointed in
the future, after the adoption of this draft law, so the mandates of
the judges currently in office could remain unaffected). This is no
common standard, however. The mandate could be longer or the
judges could be elected until retirement. The Constitution is silent
on this issue, which thus could be regulated in the draft constitu-
tional law.”

CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan, paragraph 14.

4.4.2 Re-election of judges

“The option of re-election may undermine the independence
of a judge. Nevertheless, the possibility of only one further
appointment following a long term also appears favourable in
order to allow for the continuing service of excellent judges (...)”

CDL-STD (1997)020 The composition of constitutional courts
- Science and Technique of Democracy, no. 20 (1997), p. 14.

“It follows neither from the Constitution nor from the Draft
Law whether one and the same person may be re-elected as
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Constitutional Court judge. The lack of the prohibition of re-elec-
tion may undermine the independence of a judge.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 20.

“In its Study on the Composition of Constitutional Courts, the
Venice Commission favoured long, non-renewable terms or at
most one possible re-election. The non-renewability even further
increases the independence of a Constitutional Court Judge.”

CDL-AD(2009)042 Opinion on Draft Amendments to the Law
on the Constitutional Court of Latvia, paragraph 14.

“Regarding the duration of term of office of the Constitutional
Court’s judges, which is prolonged to twelve years, the
Constitutional Court Act should preferably state that it is non-
renewable, to further increase the independence of the
Constitutional Court Judges.”

CDL-AD(2011)016 Opinion on the new Constitution of
Hungary, p. 95.

“In line with the Venice Commission’s recommendations,
draft Article 153 provides that the twelve-year mandate of consti-
tutional judges be non-renewable.”

CDL-AD(2013)028 Opinion on the draft amendments to
three constitutional provisions relating to the Constitutional
Court, the Supreme State Prosecutor and the Judicial
Council of Montenegro, paragraph 24.

4.4.3 Continuity of membership

“(...) Where no appointment has been made, default mecha-
nisms should be put in place in the interest of the court's institu-
tional stability. It is true that not every possible failure requires a
special remedial provision and that it may normally be resolved by
a constitutional system capable of assimilating conflicts of power.
Nevertheless, default mechanisms already exist in certain elec-
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tive (Germany, Portugal, Spain) or semi-elective (Bulgaria)
appointment systems, in which the importance of the stability of
the court is such that a possible political failure to appoint a con-
stitutional judge would be prevented from affecting this stability.
This contingency should be seen as an exception, so as to pre-
vent it from becoming an institution.”

CDL-STD (1997)020 The composition of constitutional
courts - Science and Technique of Democracy, no. 20
(1997), p. 15.

“Rules on appointment should foresee the possibility of inac-
tion by the nominating authority and provide for an extension of
the term of office of a judge until the appointment of his/her suc-
cessor. In case of prolonged inaction by this authority, the quo-
rum required to take decisions could be lowered.”

CDL-STD(1997)020 The composition of constitutional
courts - Science and Technique of Democracy, no. 20
(1997), p. 22.

“Another issue of great importance (...) is the procedure of
election of a new judge by the Parliament. There should be
either a procedure allowing the incumbent judge to pursue
his/her work until the formal nomination of his/her successor
or a provision specifying that a procedure of nomination of a
new judge could start some time before the expiration of the
mandate of the incumbent one.”

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia, paragraph 17.

“In order to ensure and safeguard the stable functioning of
the constitutional judiciary the Venice Commission recommends
(...) (b) through legislative changes only: (...) Providing that a
judge remains in office until his or her successor takes office;”

CDL-AD(2006)016 Opinion on possible constitutional and
legislative improvements to ensure the uninterrupted func-



M3 npakTukn BeHeumaHcKom KOoMUccmmn

tioning of the Constitutional Court of Ukraine, paragraph
21(b).

“In some countries, vacant seats at the Constitutional Court
were not filled within time for political reasons. In one case this led
to the Court being unable sit due to the lack of a quorum. In order
to guarantee the uninterrupted functioning of the Constitutional
Court the members of the court should continue in their functions
until their successor is appointed.”

“In order to guarantee the uninterrupted functioning of the
Constitutional Court, judges should continue in their functions
until their successor is appointed.”

CDL-AD(2006)017 Opinion on amendments to the law on
the Constitutional Court of Armenia, paragraphs 22, 31(2).

“The Venice Commission welcomes the introduction by
Article 14.2 of the possibility for a judge to remain in office after
the 15 year term or the 70 years age limit, until a new judge is
appointed to replace him or her. This should ensure the continu-
ity of the work of the Constitutional Court and is in line with the
principle referred to in the Venice Commission’s Opinion no.
377/2006 on possible constitutional and legislative improvements
to ensure the uninterrupted functioning of the constitutional court
of Ukraine (CDL-AD(2006)016). In that Opinion, paragraph 13
states that:

“A safeguard may be established through a provision allow-
ing a judge to continue to sit at the Court after his/her term of
office has expired until the judge's successor takes office. Such a
mechanism is currently in place for example in Bulgaria,
Germany, Latvia, Lithuania, Portugal, and Spain. Such a system
prevents that a stalemate during the appointment process blocks
the activity of the Court. As this is the case in the countries men-
tioned, it seems that in Ukraine such a solution could be intro-
duced by amendments to the law on the Court. This will however
not be sufficient in case of retirement for health reasons or death
of a judge.”

CDL-AD(2007)036 Opinion on Draft Amendments to the Law
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on the Constitutional Court, the Civil Procedural Code and
the Criminal Procedural Code of Azerbaijan, paragraph 16.

“In the light of past problems encountered in other countries,
it might be useful to introduce a provision stating that judges who
are going to retire should stay in office until their successor takes
office.”

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraph 12.

“It is most important to ensure that after the end of office of a
judge, the position does not remain vacant for a prolonged peri-
od. In a few countries in Europe, Parliament was indeed very late
with the appointment of new judges and in one case, the Court
was in-operational for more than a year and a half because the
number of remaining judges had fallen below the quorum.

Therefore, Article 10 should provide that judges remain in
office until their successor takes up office.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 25.

“In addition, it is inevitable for the institutional stability of the
Court and to avoid any institutional blockage, that continuity of the
Membership of the Court is ensured. This can be done by extend-
ing the mandate of the judge to pursue his/her work until the formal
nomination of his/her successor as is already provided for in Article
11.3 CCL. The combined approach of a time limit for the appoint-
ment and the extension of the mandate is to be welcomed.”

CDL-AD(2009)042 Opinion on Draft Amendments to the Law
on the Constitutional Court of Latvia, paragraph 15.

“To ensure continuity of membership at the Constitutional
Court, a member whose term has expired should remain in office
until his/her successor takes over.”
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CDL-AD(2011)040 Opinion on the law on the establishment
and rules of procedure of the Constitutional Court of Turkey,
paragraph 27.

“Article 15 allows a Constitutional Court judge who is not eli-
gible for an old-age pension upon the expiry of his/her term of
office to continue working for the Constitutional Court as an
adviser. It is indeed advisable that financial security be provided
for a Constitutional Court judge for a certain period of time fol-
lowing the expiry of his/her term of office, as this has a positive
influence on judicial independence. There is a question, however,
if the proposed solution is the most appropriate one without fur-
ther regulation. This rule could result in a former Constitutional
Court judge having a decisive influence on the decisions of the
Constitutional Court also after the expiry of his/her term of office.
In addition, it is questionable whether it is acceptable from the
viewpoint of his/her former office to be in a subordinate position
in relation to newly elected judges and even the Secretary
General. In order to avoid such problems, it would be advisable to
specifically regulate the position of former Constitutional Court
judges in the rules of procedure of the Constitutional Court.”

CDL-AD(2014)033 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 24.

4.5 Termination/suspension of office

“Under Article 12 of the Transitional Provisions of the
Fundamental Law and the ALSRJ, the upper-age limit would be
merged with the retirement age to the effect that everyone reach-
ing the retirement age would actually have to retire. Exceptions
with a view to maintaining the upper-age limit of 70 years for “cer-
tain public law officers” (these appear to be the Chief Prosecutor,
the President of the Court of Auditors and the judges of the
Constitutional Court) were nevertheless provided.”

CDL-AD(2012)001 Opinion on Act CLXIl of 2011 on the Legal
Status and Remuneration of Judges and Act CLXI of 2011 on
the Organisation and Administration of Courts of Hungary,
paragraph 102.
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“Article 14 provides for a series of grounds for the recall of
the judges. In each case, the judge is recalled by Parliament upon
proposal by the President of the Republic. In particular the death
of the judge is purely factual and need not resultin a “recall” at all.
The same applies regarding resignation and expiration of the term
of office. Others require an assessment of the behaviour of the
judge: whether he or she has engaged in activity incompatible
with the office (Article 14.5), whether he or she has committed
and act which discredits the honour and dignity (Article 14.7). In
such cases a court - either the Constitutional or the Supreme
Court - should decide on this issue before the judge is recalled by
political organs (Parliament, the President of the Republic).

Article 14.11 foresees that a judge is recalled after being
transferred to another job. However, a transfer of a judge to
another position during his or her term as a reason for a recall has
to be excluded. During his or her term of office a judge cannot be
appointed to another post without a prior resignation, even with
his or her agreement.

Aviolation of legislation relating to traditions, ceremonies and
rites is also provided by Article 14.7 as a reason for a recall of a
judge. It seems that this law in particular prohibits excessively
large weddings and funerals, which ruin whole families. While
such a law may make sense in Tajik society in general, it should
not be a reason to dismiss a judge of the Constitutional Court.”

CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan, paragraphs 22-24.

“Article 10 provides that judges can tender their resignation
and that Parliament adopts a decision on the termination of office
within 30 days as of the date of request. After that period, the term
of office of Constitutional Court Judges shall expire. Parliament
should have no role in the resignation of a judge. Judges cannot
be forced to remain in office against their will. The mandate
should automatically terminate after the 30 days period.

Pursuant to Article 10.3 of the draft Law, the Constitutional
Court shall notify the proposer that nominated a judge for election
six months before the expiry of the term of office of the judge or
before the fulfilment of the conditions for receiving an old-age
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pension. In accordance with Article 154 of the Constitution, the
draft Law regulates the reasons and procedure for the termination
of judicial office (Articles 10-12), however, it does not regulate
what the consequences are if a nominated candidate is not elect-
ed even in a repeated vote. In order to avoid a situation in which
judicial positions are vacant due to the fact that new judges have
not been elected, the law should explicitly provide that upon the
expiry of the term for which a Constitutional Court judge has been
elected, s/he continues to perform his/her office until the new
judge takes up office.

Article 11 should determine the kind of offences and their
level of gravity which render the judge “unfit for duty;” what are
the situations of “permanent incapacity for the function,” and the
context and the modalities through which the judge “publicly
expressed his political beliefs.” The principle of legality demands
that the conditions for such a very serious sanction as the removal
be specified in a very detailed and precise way, without giving too
wide discretionary power to the Parliament to which the proposal
of removal is submitted by the Constitutional Court.

Article 12 provides that during criminal proceedings against a
constitutional judge, the judge can be suspended from the office;
the decision must be taken with the majority of all judges, without
the participation of the judge subject to the criminal proceeding.
The suspension is not provided for in the Constitution, but it is a
quite common remedy when the criminal proceeding refers to a
very serious offense.”

CDL-AD(2014)033 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraphs 19-22.

4.5.1 Impeachment of a judge

“The Commission is aware that the specific grounds for dis-
missing the constitutional judges are listed in Article 126 of the
Constitution. In this respect, it would strongly recommend intro-
ducing a specific requirement in Article 149 that a preliminary
decision on this matter be entrusted to the Constitutional Court
itself. Such a provision would strongly contribute to guaranteeing
the independence of the judges. “
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CDL-AD(2005)015 Opinion on the amendments to the
Constitution of Ukraine, paragraph 46.

“In the context of Article 9 of the draft Law it is a vote on the
suspension of a judge or the President of the Court in relation to a
criminal investigation. The person under investigation should not
vote (and also not participate in the deliberations) in his or her
own case.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 24.

“A dismissal of a judge should always be subject to a fair pro-
cedure and involve a decision of the High Council of the
Judiciary.*

CDL-AD(2009)014 Opinion on the Law on the High
Constitutional Court of the Palestinian National Authority,
paragraph 19.

“This Article refers to the initiation of criminal cases against a
judge. The decision to initiate such cases is made by the
Prosecutor General who must obtain the consent of the Council of
Judges. He or she submits a proposal to the Council of Judges,
indicating the circumstances of the criminal case and the legal pro-
vision under which the judge is accused to initiate the proceedings.

In theory, it is possible for the prosecutors to instruct the case
without the consent of the Council of Judges by simply not accus-
ing the respective judge and leaving him or her - willingly - in the
status of a suspect or witness. The status of a witness does not
provide the person with the same guarantees as those of a suspect
or accused. In addition - in particular - a witness has to tell the
truth. A better protection of the independence of the judiciary
would be if the Council of Judges were requested, at a very early
stage of the investigation, to give its approval to proceed.”

CDL-AD(2011)017 Opinion on the introduction of changes
to the constitutional law "on the status of judges” of
Kyrgyzstan, paragraphs 66- 67.
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“There are some proposals relating to the dismissal of
judges. The criticism that the “breach of oath” is potentially very
wide and that it would be better to be more specific is clearly jus-
tified (see under item B, above). The wording proposed is “com-
mitment of an offence, incompatible with further discharge of the
duties of a judge” - if this welcome wording is to be used, then
each of the offences in question would have to be clearly defined
in law.

There is a suggestion that dismissal for refusal to consent to
transfer should apply only where the transfer is to another court
specialised in the same body of law at the same level. There is
some merit in the suggestion, although it is conceivable that there
could be legitimate reasons why such a transfer could not be
made, e.g. because over time, less commercial judges would be
needed. There is also a proposal that a judge charged with a
crime should have his/her appointment terminated. It seems that
it would be reasonable that s/he be suspended from sitting pend-
ing trial, provided there is at least a prima facie case against the
judge. However, there seems to be a problem in the translation
(see CDL-REF(2013)020).”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraphs 52-53.

4.6 Disciplinary measures

“Disciplinary rules for judges and rules for their dismissal
should involve a binding vote by the court itself. Any rules for dis-
missal of judges and the president of the court should be very
restrictive.”

CDL-STD(1997)020 The composition of constitutional
courts - Science and Technique of Democracy, no. 20
(1997), p. 21.

“Article 16 makes complex provision for enabling other mem-
bers of the Court to deal with allegations against one or more
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members that may have disciplinary consequences. It is rather
difficult to see how in all cases, particularly if more than one judge
is affected, a proper decision could be given by other members of
the Court. Instead of transferring the case to the small provision-
al committee (see above under Article 11), there may be a need
for a wider body taking disciplinary measures.”

CDL-AD(2009)014 Opinion on the Law on the High
Constitutional Court of the Palestinian National Authority,
paragraph 20.

“In order to balance the vagueness of the term of “unworthi-
ness” in Section 16 ACC, allowing the exclusion of a member from
the Court, procedural safeguards should be introduced, for
example to provide for the decision on exclusion to be taken by at
least a two-thirds majority or even the unanimity of other judges.”

CDL-AD(2012)009 Opinion on Act CLI of 2011 on the
Constitutional Court of Hungary, paragraph 54(2).

“The existing provision whereby a judge cannot be arrested or
detained without the consent of Parliament will be substituted by a
provision that the consent of the HCJ is required. This represents
a considerable improvement on the existing provision. However,
no criteria on the basis of which consent is to be granted or
refused are provided. The Venice Commission has frequently
expressed the view that judges should only have functional immu-
nity, i.e. immunity for acts done in the course of their judicial func-
tion, or such immunity as may be necessary to protect the inde-
pendence of the judiciary against the threat from wrongful arrest:

“...judges should enjoy only functional immunity, that is to
say immunity from prosecution only for lawful acts per-
formed in carrying out their functions. In this regard, it
seems obvious that passive corruption, traffic of influence,
bribery, and similar offences cannot be considered as acts
committed in the lawful exercise of judicial functions.”

Unless there are manifest indications of a false accusation
levelled against a judge by the prosecutor, the acts of a judge
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should not be removed from the scrutiny of an independent court
(see below). Where there are reasonable grounds for believing
that a judge is guilty of having committed a criminal offence s/he
should not be entitled to immunity and the HCJ should lift immu-
nity, notably also in cases of corruption. It is reasonable that the
HCJ should have the function of deciding whether to lift a judge’s
immunity, but the criteria when to do this should be spelt out.”

(...)

“In addition, a judge can only be transferred with his/her con-
sent, unless there is a reorganisation (etc.) of the courts (see Article
85 above) made by Parliament (i.e. not a mere internal reorganisa-
tion in a court). This exception should be set out in this provision.”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence of
judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by the
Constitutional Assembly of Ukraine, paragraphs 19-20, 30.

4.7 President of the Court

“According to Articles 17 and 36, the distribution of cases
between the two chambers is a prerogative of the Chairman. The
Commission suggests, however, a provision on this issue which
relates to objective criteria. This issue could be regulated in the
rules of procedure.”

CDL-AD(2002)005 Opinion on the Draft Law on the
Constitutional Court of the Republic of Azerbaijan, p. 8.

“The fact that the Constitutional Court’s president is elected
by a political actor and not the Court itself is a widely accepted
phenomenon. Nevertheless, the election of the President by the
Court itself is, of course, preferable from the perspective of the
independence of the court.”

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraph 8.
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“Article 4(3) already provides that the President of the Court
has the right to participate in the parliamentary session on the
adoption of the budget. This provision is to be welcomed.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 16.

“It however notes that, according to the present Constitution
of Hungary, the judges have elected the president from their own
ranks, a system which is seen, in general, as a stronger safeguard
for the independence of the Constitutional Court.”

CDL-AD(2011)016 Opinion on the new Constitution of
Hungary, paragraph 94.

“Draft Article 153 provides that the President of the
Constitutional Court be chosen by the members of the court, a
provision which the Venice Commission welcomes (CDL-
AD(2012)024, §§37-38).

Proposal of candidates by both the President and the parlia-
mentary committee must be made on the basis of a public call.
This is welcome, as it enhances the transparency of the proce-
dure, hence the public trust in the Constitutional Court.”

CDL-AD(2013)028 Opinion on the draft amendments to
three constitutional provisions relating to the Constitutional
Court, the Supreme State Prosecutor and the Judicial
Council of Montenegro, paragraphs 25-26.

“Article 8 provides that the President, the Vice-President and the
judges of the Court are nominated by the President of the Republic
and elected by Parliament. In a presidential system, where the
President of the state has real executive powers and not only cere-
monial ones, not all nominations should be made by the President.
Parliament should be able to directly elect - with a qualified majority -
at least part of the judges upon its own proposals. However, such a
change would first require an amendment to Articles 56.2 and 69.9 of
the Constitution. In addition, preferably the President and Vice-
President of the Court should be elected by the judges themselves.”
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CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan, paragraph 12.

“Article 16.3 provides that the President of the Constitutional
Court has the right to participate in sessions of the Government,
Parliament, the supreme courts and other state organs. The
Commission’s delegation was informed that this provision helps
to ensure a sufficient respect for the Court in protocol issues. In
many countries the Constitutional Court President indeed ranks
between third and fifth position in State protocol, which shows the
importance of the Constitutional Court among state powers. If
Article 16.3 were retained for protocol reasons, the President
should use this right sparely and participate mostly in ceremonial
sessions of other state powers in order to avoid giving the impres-
sion of being close to the executive or the legislative powers.

Article 16.3 also provides for “other powers” to be exercised
by the President of the Court. Without further specification of the
type and source of such powers, this provision should be
removed.

Article 18 provides that one of the judges acts as the
Secretary of the Court. This position is different from that of a
Vice-President. It seems that the President of the Court nomi-
nates / makes a proposal for the Secretary (Article 16.1.11) who
is then elected by the judges (Article 18). Given the possibly high
workload of the Court, a Secretary who is a staff member rather
than a judge might be more efficient. However, there is no prob-
lem in relation to standards.”

CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan, paragraphs 30-32.

“Article 17 attributes the usual powers to the President of the
Constitutional Court. It is welcome that among his/her compe-
tences paragraph 2 provides that the President “shall take care of
preserving the independent position of the Constitutional Court in
relation to all the state authorities.””

CDL-AD(2014)033 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 26.




Koucrurymonnoe MPABOCYAUE - 1(67) 15

4.8 Independence of the judiciary

“While the basic requirements for judicial independence are
the same for both ordinary and constitutional court judges, the
latter must be protected from any attempt of political influence
due to their position, which is particularly exposed to criticism and
pressure from other state powers. Therefore, constitutional court
judges are in need of special guarantees for their independence,
as set out in the current Chapter Ill, which should not be deleted.”

“As a special constitutional body, the Constitutional Court
should be entitled to present its own budget directly to Parliament
without the intervention of the Council of Judges or Government.
The budget of the Constitutional Court should not be a part of the
general budget of the judiciary.”

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraphs 14, 35.

“A general power of the Court to start proceedings on its own
initiative would make the Court a political actor and the Court
could lose its independent position. Each decision to take up a
case or not to do so could be criticised as a political choice.
Consequently, the Court should be limited to act on its own initia-
tive only in cases when it has to apply a norm of which it doubts
the constitutionality.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 50.

“The Court is to have a Chief Clerk and ‘a sufficient number’
of other administrative staff, who are to be supervised by the
President of the Court and the Minister of Justice ‘each one with-
in the limits of his legal jurisdiction’, and in accordance with the
Law of the Judicial Authority. There is a danger that this scheme
of supervision by two authorities would in practice cause disputes
over the division of supervision. The administrative supervision of
the staff of the Constitutional Court by the Minister of Justice
endangers the independence of the Court.”
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CDL-AD(2009)014 Opinion on the Law on the High
Constitutional Court of the Palestinian National Authority,
paragraph 42.

“To avoid the impression that the Members of Parliament are
seen as a privileged elite, their salaries are fully transparent:
‘Information of the total sum paid to a Member shall be available
to the public.” A similar rule for the Judges of the Constitutional
Court should be introduced.”

“The special privilege of up to two extra weeks of holidays for
Constitutional Court judges who formerly have served in a court - as
opposed for example to former advocates or university professors
- seems to contradict the principle of equality between the judges.”

“In general, the attribution of bonuses (Article 39 CCL)
includes an element of discretion. Remuneration should be based
on a general standard and not on an assessment of the individual
performance of a judge. At least bonuses, which involve an ele-
ment of discretion, should be excluded.”

CDL-AD(2009)042 Opinion on Draft Amendments to the Law
on the Constitutional Court of Latvia, paragraphs 24, 27, 29.

“In the absence of an explicit constitutional prohibition, a
reduction of the salaries of judges may in exceptional situations
and under specific conditions be justified and cannot be regard-
ed as an infringement of the independence of the judiciary. In the
process of reduction of the judges’ salaries, dictated by an eco-
nomic crisis, proper attention shall be paid to the fact whether
remuneration continues to be commensurate with the dignity of a
judge’s profession and his or her burden of responsibility.”

CDL-AD(2010)038 Amicus Curiae Brief for the
Constitutional Court of ‘The former Yugoslav Republic of
Macedonia’ on Amendments to several laws relating to the
system of salaries and remunerations of elected and
appointed officials, paragraph 11.

“In order to protect their independence, the salaries of the
president and the judges of the Constitutional Court (and the ordi-
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nary judges) should be determined by law and not be submitted
to an annual vote in the parliament on the budget. The coefficient
applied should be fixed in the Constitutional Court Law itself.”

CDL-AD(2011)050 Opinion on draft amendments and addi-
tions to the law on the Constitutional Court of Serbia, para-
graph 18.

“The personal privileges granted to the President, provided for
in Sections 19 and 20 ACC in such an analytical and specific way,
can affect the dignity of the President and the public perception of
independence of the entire Constitutional Court. A regulation on
the level of law provides a guarantee of independence, however.”

CDL-AD(2012)009 Opinion on Act CLI of 2011 on the
Constitutional Court of Hungary, paragraph 54(6).

“Legal certainty and the independence of the judiciary are
principles that are found in international instruments by which BiH
is bound, notably the European Convention on Human Rights and
the International Covenant on Civil and Political Rights. More con-
crete definitions of legal certainty and the independence of the
judiciary are provided by soft-law instruments adopted by the
United Nations and the Council of Europe and fine-tuned through
international case law.”

“The independence of the judiciary is an issue that affects all
countries, whatever their systems and is related to the democrat-
ic regime and to the respect for the separation of powers. It is a
fundamental guarantee of the rule of law, democracy and the
respect for human rights. It ensures that justice can be done and
seen to be done without undue interference by any other branch
of power, other bodies inside the judiciary, other judges or any
other actors. This independence has an objective and a subjec-
tive component. The objective component is the indispensable
quality of the judiciary and the subjective component is the right
of individuals to have their rights and freedoms determined by an
independent judge. This principle is protected, on the European
level, by Article 6 ECHR and Article 47 of the Charter of
Fundamental Rights of the European Union.
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The independence of the judiciary can be seen as having two
forms: institutional and individual independence. Institutional
independence refers to the separation of powers in the state and
the ability of the judiciary to act free of any pressure from either
the legislature or the executive. Individual independence pertains
to the ability of individual judges to decide cases in the absence of
any political or other pressure.

The UN Basic Principles on the Independence of the
Judiciary of 1985 state that “the independence of the judiciary
shall be guaranteed by the State and enshrined in the
Constitution or the laws. It is the duty of public institutions to
respect and observe the independence of the judiciary.” The
document enumerates several conditions for judicial indepen-
dence, including the absence of any inappropriate and unwar-
ranted interference with the judicial process, the exclusive juris-
diction of the judiciary over all issues of a judicial nature, the
absence of the review of judicial decisions by non-judicial powers,
a fair conduct of judicial proceedings and the respect for the
rights of the parties, or the security of tenure and protection of the
rights of individual judges.

The European Court of Human Rights has dealt with the inde-
pendence of the judiciary in several cases. In the case of Bryan v.
the United Kingdom (1995), it declared that “in order to establish
whether a body can be considered "independent,” regard must
be had, inter alia, to the manner of appointment of its members
and to their term of office, to the existence of guarantees against
outside pressures and to the question whether the body presents
an appearance of independence.” In the case of Delcourt v.
Belgium (1970), the court stressed that the principles of inde-
pendence and impartiality require that judges not have prejudicial
connections to, or views about, any party to a dispute, either
because of involvement in a previous stage of the dispute, or
because of a personal pecuniary connection to a party or issue
involved in the dispute.

B. Institutional independence

The judiciary must be independent and impartial. Institutional
judicial independence focuses on the independence of the judi-
ciary from the other branches of state power (external institution-
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al independence). The relationship between courts within the
same judicial system should also be taken into account (internal
institutional independence).

Institutional independence can be assessed by four criteria.
The first criterion is independence in administrative matters,
which means that the judiciary should be allowed to handle its
own administration and make decisions without any external
interference. It should also be autonomous in deciding the alloca-
tion of cases. The second criterion is that the judiciary should be
independent in financial matters. The judiciary must be granted
sufficient funds to properly carry out its functions and must have
a role in deciding how these funds are allocated. The third criteri-
on is that it should have independent decision-making power. The
judiciary must be free to decide cases without external interfer-
ence. Its decisions must be respected (i.e. implemented) and
should not be open to revision by non-judicial powers. The fourth
criterion is that it should be independent in determining jurisdic-
tion. The judiciary should determine exclusively whether or not it
has jurisdiction in a certain case. In addition, the possibility for a
person in BiH to move from political functions to positions within
the judiciary could give raise to concern and should be avoided.

C. Individual independence

Individual judicial independence refers to the independence
enjoyed by individual judges in carrying out their professional
duties. Judges must be independent and impartial. These
requirements are an integral part of the fundamental democratic
principle of the separation of powers: judges should not be sub-
ject to political influence and the judiciary should always be
impartial.

This requirement has many aspects and the following four
seem of particular importance in the context of BiH. The first one
is the appointment and the promotion of judges. All decisions
concerning the professional career of judges must be based on
objective criteria and must avoid any bias and discrimination. The
selection of judges and their promotion must be based on merit
(professional qualifications, personal integrity). The second is the
security of tenure and financial security. The term of office of
judges must be adequately secured by law and, ideally, should
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end with the retirement of the judge. Adequate remuneration and
decent working conditions must also be guaranteed. Any
changes in the guarantees should occur only in exceptional situ-
ations. The third aspect is independence in the decision-making
power. Individual judges must be free to decide cases without any
external interference. The fourth refers to the rights of judges. As
other individuals, judges enjoy an array of human rights, yet some
of these rights (freedom of association, freedom of expression,
etc.) are of special importance to them as these rights help in
ensuring their individual independence. On the other hand, cer-
tain fundamental rights are somewhat limited for judges: for
instance, freedom of expression is limited by the duty of confi-
dentiality, which forms a part of the principle of impartiality.”

CDL-AD(2012)014 Opinion on legal certainty and the inde-
pendence of the judiciary in Bosnia and Herzegovina, para-
graphs 7, 74-81.

“There is a suggestion that the decision on detention or arrest
in the case of judges of the Constitutional Court should be by
Parliament. This would certainly not be desirable, as it would rep-
resent a continued politicisation of judicial immunity and endan-
ger judicial independence. In all cases, judges’ immunity should
be reduced to functional immunity only. For ordinary judges,
immunity should be lifted by the HCJ. For judges of the
Constitutional Court, immunity should be lifted by the plenary of
the Court, with the exception of the judge concerned. In both
cases, unless there are manifest indications of a false accusation
levelled against a judge, immunity should be lifted by the HCJ and
the Constitutional Court respectively. The decision on the criminal
case should be left to an independent court, notably as concerns
cases of corruption.”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraph 49.
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“Article 11.1 provides that “in performing their duties and
considering cases” judges of the Constitutional Court shall be
bound only by the Constitution and this law. This excludes that the
judges be bound by any other legal instruments in the course of
judicial proceedings. In view of the presumption of constitutional-
ity of legislation, the binding force of other legal texts “in perform-
ing the duties” of the judges should not be explicitly ruled out (e.qg.
regulations about business trips etc.).

CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan, paragraph 17.

“Article 2 of the draft law takes up an earlier recommendation
of the Venice Commission that the independence of the
Constitutional Court should be explicitly mentioned in the Law.
This article should be complemented by a clause providing that
the Court’s decisions and the constitutionally conform interpreta-
tion of the challenged legal norm provided therein shall be oblig-
atory for all public bodies.”

“Article 4, in connection with Articles 104 and 105 of the draft
Law, ensures the financial independence of the Constitutional
Court, which is welcome. Article 4 also states that the funds and
“conditions for the operation” of the Constitutional Court shall be
provided by the State. These conditions must be regulated exclu-
sively in the Constitution, the Law on the Constitutional Court and
its rules of procedure.”

CDL-AD(2014)033 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraphs 9, 11.

4.10 Internal structure of the court - chambers

“However, we can see the dangers of splitting the Court into
two chambers. The possible problems are: development of
diverging interpretations and lines of jurisprudence, the distribu-
tion of the docket between the chambers, and the resolution of
conflict of competences between the two benches. It was thought
by the drafters that the possible inconsistencies between the
case-law of the chambers can be settled by the plenary session of
the Court. The detailed procedural rules should pay attention to
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the just distribution of files. The supervising role of the plenum
can similarly resolve the conflict between the chambers on the
question which bench is competent in the concrete case.”

CDL-AD(2004)024 Opinion on the Draft Constitutional
Amendments with regard to the Constitutional Court of
Turkey, paragraph 13.

“The transfer of the authority of a Court of nine judges (with a
quorum of six) to a panel of three judges remains questionable.
Articles 16(1), 17(2) and 18 even seem to presuppose the perma-
nent existence of the ‘provisional’ (in another translation ‘tempo-
rary’) committee because it is competent to decide in cases other
than those envisaged in Article 11 itself (court holidays). Before such
a committee be established other means of communication should
be exhausted, e.g. video or even telephonic conferences. The rules
of procedure should make it clear that the emergency procedure
cannot be used to discard judges from decision making.”

CDL-AD(2009)014 Opinion on the Law on the High
Constitutional Court of the Palestinian National Authority,
paragraph 17.

“Furthermore, according to Article 13.f CCL the President is
entitled “to assign members from another Chamber in case a
Chamber fails to convene due to a factual or legal impossibility.”
Rec(2000)12, para. 24 may be recalled, stating that “the alloca-
tion of cases within a court should follow objective pre-estab-
lished criteria in order to safeguard the right to an independent
and impartial judge. It should not be influenced by the wishes of a
party to the case or anyone otherwise interested in the outcome
of the case.” Thus, if it is seen necessary to assign members from
the other Chamber, it should better be done by lot or by a list
agreed upon in advance.”

“The composition of the Constitutional Court’s Chambers
should be clearly regulated, taking into account the mixed com-
position of the Court by providing for members from different
branches in each Chamber. The composition should be predeter-
mined in advance for a certain period of time in order to exclude
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the possibility to influence a case through an ad hoc composi-
tion.”

“The assigning of members to another chamber should be
done by lot or by a list agreed upon in advance.”

CDL-AD(2011)040 Opinion on the law on the establishment
and rules of procedure of the Constitutional Court of Turkey,
paragraphs 29, 104(3),104(5).

“Article 129 will add to the main principles of judicial pro-
ceedings the principle of automatic allocation of cases. The
Venice Commission’s view on this, as set out in its Report on the
independence of the judicial system Part I: the independence of
judges, is as follows:

“80. In order to enhance impatrtiality and independence of
the judiciary it is highly recommended that the order in which
judges deal with the cases be determined on the basis of
general criteria. This can be done for example on the basis
of alphabetical order, on the basis of a computerised system
or on the basis of objective criteria such as categories of
cases. The general rules (including exceptions) should be
formulated by the law or by special regulations on the basis
of the law, e.g. in court regulations laid down by the presidi-
um or president. It may not always be possible to establish a
fully comprehensive abstract system that operates for all
cases, leaving no room to decisions regarding allocation in
individual cases. There may be circumstances requiring a
need to take into account the workload or the specialisation
of judges. Especially complex legal issues may require the
participation of judges who are expert in that area.
Moreover, it may be prudent to place newly appointed
judges in a panel with more experienced members for a cer-
tain period of time. Furthermore, it may be prudent when a
court has to give a principled ruling on a complex or land-
mark case, that senior judges will sit on that case. The crite-
ria for taking such decisions by the court president or pre-
sidium should, however, be defined in advance. Ideally, this
allocation should be subject to review.
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81. To sum up, the Venice Commission strongly recom-
mends that the allocation of cases to individual judges should
be based to the maximum extent possible on objective and
transparent criteria established in advance by the law or by
special regulations on the basis of the law, e.g. in court reg-
ulations. Exceptions should be motivated.”
The automated allocation of cases under Article 129 is there-
fore in line with Venice Commission recommendations. This is a
very welcome change.”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraphs 31-32.

4.11 Secretary General / staff / experts

“Article 21 of the draft law determines the requirements that a
candidate must satisfy in order to be appointed Secretary General.
Article 24 determines the requirements for Constitutional Court
advisers. In both instances candidates have to hold a degree in law
and have seven years of work experience. In light of the impor-
tance of the role of the Secretary General for the organisation of
the work of the Constitutional Court, it would be appropriate that
stricter requirements applied for the appointment of the Secretary
General. To ensure the necessary flexibility for the Court, the pow-
ers of the Secretary General should be determined in the rules of
procedure rather than in the law.

Article 23 should indicate that, in their advisory function, the
Constitutional Court advisers are bound by the instructions of the
Constitutional Court Judges only, not that of the Secretary
General.

Article 26 provides that the Court may “hire experts in certain
fields to carry out specialized activities.” The law should provide
that rules for hiring such experts be set out in the rules of proce-
dure.”

CDL-AD(2014)033 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraphs 27-30.
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5 The right to appeal to the court

5.1 Appeal by a public body

“Article 46.2 prohibits applications by public legal persons.
Under the domestic law of a number of European states applica-
tions of public legal persons, such as municipalities, broadcasting
companies, universities or churches are admissible under certain
circumstances. For example, in Austrian and German
Constitutional Law, the right of individual application before the
Constitutional Court comes with the compulsive existence of a
subjective right granted by the law. This is often true for property
rights. Fundamental rights are guaranteed to legal persons as
well as far as they are applicable to them according to their
nature. Also a limited number of public legal persons come under
this provision. Hence they should be able to invoke rights under
the Constitution before the Constitutional Court.”

“Public legal persons should be able to invoke applicable
rights under the Constitution before the Constitutional Court (...)”

CDL-AD(2011)040 Opinion on the law on the establishment
and rules of procedure of the Constitutional Court of Turkey,
paragraphs 67, 104(17).

“It is envisaged to widen the competence of the
Constitutional Court to “solving the dispute between constitution-
al bodies regarding their constitutional powers” and this is wel-
come” (see under paragraph “Legal disputes between state
organs”).

CDL-AD(2014)027 Opinion on the Draft Concept Paper on
the Constitutional Reforms of the Republic of Armenia, para-
graph 73.

5.1.1 Parliamentary minority

“It is not provided in the Constitution that a minority in the
Parliament can refer a case to the Constitutional Court. Article
130.1ll of the Constitution provides that a case can be referred to
the Court by the Parliament as a whole, i.e. by a decision taken by
the majority of its members. However, the Constitutional Court
can play an important role in the establishment of the rule of law
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and the reinforcement of law through the protection of the rights
of a minoritarian group in the Parliament. When the case is
brought before the Constitutional Court by a group of members of
Parliament, the Court’'s decision may result in avoiding political
conflict on the passing of a bill (see, for example, the
Constitutional revision of 1974 in France which granted to groups
of 60 members of the Parliament or 60 members of the Senat the
right to refer a case to the Conseil constitutionnel; see also the
Constitution of the Russian Federation of 12 December 1993
which gives to groups representing one fifth of the members of
the Federation Council or one fifth of the members of the State
Duma the right to refer a case to the Constitutional Court).”

CDL-INF (1996)010 Opinion on the draft law on the
Constitutional Court of the Republic of Azerbaijan, p. 3.

“The question who may [have] standing to challenge norma-
tive acts before constitutional court is sensitive since it concerns
the mutual relationship of constitutional court and legislator.
Continental legal orders usually restrict this possibility to the rele-
vant central state bodies or significant percentage thereof (a par-
liamentary minority opposition should have access to the
Constitutional Court). The purpose of this limitation is to restrict
the procedure before the Court only for serious cases in which
supremacy of the constitution is actually at stake. Taking into con-
sideration the number of the deputies of the Parliament of
Moldova (According to Article 60.2 of the Constitution the
Parliament consists of 101 members) the number 5 deputies
seems too low. Such a low threshold can lead to an overburden-
ing of the Constitutional Court.”

CDL-AD(2002)016 Opinion on the Draft Law on the
Constitutional Court and Corresponding Amendments of the
Constitution of the Republic of Moldova, paragraph 46.

5.1.2 Ombudsman

“Provision is made in paragraph 1 for the possibility for the
Defender (after modification of the Constitution on this point: see
Article 27) to apply to the Constitutional Court in respect of viola-
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tions of human rights and freedoms. This new prerogative of the
Defender is in line with the recommendation of the Commission
and the European standards.”

CDL-AD(2003)006 Opinion on the Draft Law on the Human
Rights defender of Armenia, p.4.

“Particularly welcomed are provisions on the ombudsper-
son’s mandate to the promotion, in addition to the protection, of
human rights and fundamental freedoms, the ombudsperson’s
right to appeal to the Constitutional Court, his or her right of
unhindered access in private to persons deprived of their liberty
and the ombudsperson’s budgetary independence.”

CDL-AD(2004)041 Joint Opinion on the Draft Law on the
ombudsman of Serbia by the Venice Commission, the
Commissioner for Human Rights and the Directorate
General of Human Rights of the Council of Europe, para-
graph 7.

“The Venice Commission considers that ombudspersons,
where they exist, are important elements of a democratic society
protecting human rights.”

“The Venice Commission recommends that ‘the mandate
of the Ombudsman or Human Rights Defender should include
the possibility of applying to the constitutional court of the
country for an abstract judgment on questions concerning the
constitutionality of laws and regulations or general administra-
tive acts which raise issues affecting human rights and free-
doms. The Ombudsman should be able to do this of his/her
own motion or triggered by a particular complaint made to the
institution.”

“In these systems, ombudspersons provide possible ways of
access to individual justice, albeit indirectly. The Venice
Commission considers that ombudspersons are elements of a
democratic society that secure respect for individual human
rights. Therefore, where ombudspersons exist, it may be advis-
able to give them the possibility to initiate constitutional review of
normative acts on behalf of or triggered by individuals.”
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“An advantage of indirect individual access is that the bodies
filing complaints are usually well-informed and have the required
legal skills to formulate a valid request. They can also serve as fil-
ters to avoid overburdening constitutional courts, selecting appli-
cations in order to leave aside abusive or repetitive requests.
Finally, indirect access plays a vital role in the prevention of
unnecessarily prolonging rather obvious unconstitutional situa-
tions. However, indirect access has a clear disadvantage, as its
effectiveness is heavily reliant on the capacity of these bodies to
identify potentially unconstitutional normative acts and their will-
ingness to submit applications before the constitutional court or
equivalent bodies. Therefore, the Venice Commission sees an
advantage in combining indirect access with a form of direct
access, balancing the different existing mechanisms.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 2, 64, 106, 108.

“Articles 18 and 19 of the law, which grant the Protector the
power (...) to “initiate a proceeding before the Constitutional
Court of Montenegro for the assessment of conformity of laws
with the Constitution and confirmed and published international
treaties or the conformity of other regulations and general acts
with the Constitution and law (Art. 19),” already imply that the
Protector is also expected to address more general issues than
merely individual human rights violations.”

CDL-AD(2011)034 Joint opinion on the law on the protector
of human rights and freedoms of Montenegro by the Venice
Commission and the OSCE Office for Democratic Institutions
and Human Rights (OSCE/ODIHR), paragraph 11.

“Section 26 ACC also empowers the Prosecutor General to
request the Constitutional Court to examine the conformity of reg-
ulations with the Fundamental Law, if a person concerned is
unable to defend his or her rights personally or if the violation of
rights affects a larger group of people. It is incoherent to give the
power to defend individual interests to the Prosecutor General
who is called upon to defend the public interest. The Prosecutor
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General could easily come into a situation where these interests
conflict and he or she cannot pursue both of them with the same
vigour which they may merit. Admittedly this is mitigated by the
fact that the Prosecutor General may bring a complaint to the
Constitutional Court only if he or she participated in the court pro-
ceedings on which the case is based. While such powers do not
contradict European standards, the Hungarian authorities should
consider vesting them in the Commissioner for Fundamental
Rights.”

CDL-AD(2012)009 Opinion on Act CLI of 2011 on the
Constitutional Court of Hungary, paragraph 29.

5.1.3 Courts (preliminary request)

“(...) The question was also raised whether the draft law
allows citizens who feel that their constitutional rights are violated
by legal acts to bring their case, be it indirectly, before the
Constitutional Court (individual applications, in concreto control
of the constitutionality of norms).

In order to decide whether it is advisable to introduce at this
stage this way of referral of cases to the Constitutional Court, it
would first be desirable to evaluate the risk of a very large number
of applications being brought before the Court. A solution which
seems to be permitted under the Constitution and under the draft
text consists in authorising the Supreme Court (and also any other
jurisdiction through the Supreme Court) to submit to the
Constitutional Court any objection of unconstitutionality raised
before it. This will allow the Constitutional Court to control not only
in abstracto the constitutionality of norms (a control which is
already foreseen in the Constitution), but also in concreto within
the framework of incidental control procedures. In other words, in
a given case, every tribunal of the Republic of Azerbaijan before
which the constitutionality of a legal act is challenged would stay
the proceedings until the Constitutional Court has given its deci-
sion on this issue.”

CDL-INF(1996)010 Opinion on the draft law on the
Constitutional Court of the Republic of Azerbaijan, p. 4.
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“It is recognised as desirable that the mandate of the
Ombudsman or Human Rights Defender should include the pos-
sibility of applying to the constitutional court of the country for an
abstract judgment on questions concerning the constitutionality
of laws and regulations or general administrative acts which raise
issues affecting human rights and freedoms. The Ombudsman
should be able to do this of his/her own motion or triggered by a
particular complaint made to the institution. In the latter case, it
will be appropriate to observe the distinction that the issues raised
by the complaint are in fact suitable for being dealt with by a con-
stitutional court, and that the position of the complainant is not
such as to indicate a recourse to the courts of law as the primary
solution, which may or may not result in the court of law submit-
ting the question of constitutionality to the constitutional court.”

CDL-AD(2007)020 Opinion on the possible reform of the
Ombudsman Institution in Kazakhstan, paragraph 14.

“The ordinary courts should not only make preliminary
requests when they are asked to do so by the parties but also
when they themselves have doubts about the constitutionality of a
law they have to apply.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 55.

“From the viewpoint of human rights protection, it is more
expedient and efficient to give courts of all levels access to the
constitutional court.”

“The constitutional court should not be overburdened and if
ordinary courts can initiate preliminary proceedings, they should
be able to formulate a valid question.”

“Ordinary proceedings should be stayed, when preliminary
questions in this case are raised to the constitutional court. This
can take place either ipso jure or by decision of the competent
court. Anyway it must be ensured, that the ordinary judge does
not have to apply a law, he holds to be unconstitutional and whose
constitutionality is to be decided by the constitutional court with
regard to the same case.”




Koucrurymonnoe MPABOCYAUE - 1(67) 15

“However, the Venice Commission notes that, when there is
no direct individual access to constitutional courts, it would be too
high a threshold condition to limit preliminary questions to cir-
cumstances where an ordinary judge is convinced of the uncon-
stitutionality of a provision; serious doubt should suffice.”

“(...) Ordinary courts should have a certain degree of discre-
tion. When they are convinced of the unconstitutionality of a pro-
vision, they should be able to request preliminary decisions to
challenge the norm in question before the constitutional court. If
no direct individual access exists, serious doubts should be suffi-
cient for a preliminary control procedure before the constitutional
court.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 62, 126, 142, 216, 226.

“Article 25.9 of the draft Code, which states that “No action
for unconstitutionality shall be allowed in constitutional defence
actions,” seems to preclude the possibility of adjudication of con-
stitutionality of norms by the ordinary judge. However, in most of
the situations concerned by the defence actions, it is precisely the
application of a norm which is unconstitutional that creates the
unconstitutional situation against which a remedy is sought.

The ordinary judge should be allowed not to apply the norm
deemed unconstitutional in the specific case and such cases
should be referred to the Constitutional Court for final decision.”

CDL-AD(2011)038 Opinion on the draft code of constitution-
al procedure of Bolivia, paragraph 32.

5.2 Claims brought by individuals

“Article 14.8 of the current Law on Constitutional
Proceedings (Article 14.10 of the Draft Proceedings) allows indi-
vidual citizens and legal entities to appeal to the Constitutional
Court on ‘questions directly affecting their constitutional rights if
these do not lie within the competence of the other courts’. This
right should, of course, not be limited to citizens, but be extended
to any individual, including foreigners and stateless people, who
are under the jurisdiction of Kyrgyzstan.



M3 npakTukn BeHeumaHcKom KOoMUccmmn

This type of individual complaint is limited to cases that do
‘not lie within the competence of other courts’. (...) The Venice
Commission therefore recommends the introduction of individual
complaint proceedings also against individual acts.”

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraphs 22-23.

“Welcoming the introduction of the constitutional complaint,
the Commission draws attention to the fact that this will probably
change the function of judicial review as increasing the case-load
of the Constitutional Court.”

CDL-AD(2009)024 Opinion on the Draft Law of Ukraine
amending the Constitution presented by the President of
Ukraine, paragraph 102.

“Therefore, the Venice Commission sees an advantage in
combining indirect and direct access, thereby creating a balance
between the different existing mechanisms.”

“The Venice Commission is in favour of the full constitutional
complaint, not only because it provides for comprehensive pro-
tection of constitutional rights, but also because of the subsidiary
nature of the relief provided by the European Court of Human
Rights and the desirability to settle human rights issues on the
national level.”

“Full constitutional complaints undoubtedly provide the most
comprehensive individual access to constitutional justice and
hence the most thorough protection of individual rights.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 3, 79-80.

“On the one hand, the Venice Commission notes with satis-
faction that the individual constitutional complaint has been intro-
duced into the constitutional review system.”
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CDL-AD(2011)016 Opinion on the new Constitution of
Hungary, paragraph 97.

“An explicit reference to the European Convention as inter-
preted by the European Court of Human Rights should be added
as the basis for individual complaints.”

CDL-AD(2011)040 Opinion on the law on the establishment
and rules of procedure of the Constitutional Court of Turkey,
paragraph 63.

5.2.1 Full constitutional complaint

“In addition, a full constitutional complaint to the
Constitutional Court - against all cases of violation of human
rights through individual acts - should be introduced. In Ukraine,
individual complaints to the Constitutional Court can only be
directed against unconstitutional legislation? but not against indi-
vidual unconstitutional acts. The violation of human rights through
individual acts, including cases of excessive length of procedure,
cannot be attacked before the Constitutional Court. The introduc-
tion of a full constitutional complaint was proposed by the
Speaker of Parliament in 2011 but this proposal has not yet been
implemented. A full constitutional complaint to the Constitutional
Court would also cover cases of excessive length of procedure
before the Supreme Court.”

CDL-AD(2013)034 Opinion on Proposals Amending the Draft
Law on the Amendments to the Constitution to strengthen the
independence of judges of Ukraine, paragraph 11.

“(...) the amparo action should not only protect against illegal
acts, but also against unconstitutional acts or acts which are legal
but unconstitutional.”

CDL-AD(2011)038 Opinion on the draft code of constitution-
al procedure of Bolivia, paragraph 36.

2 Normative constitutional complaint, see Study on Individual Access to
Constitutional Justice, CDL-AD(2010)039rev, paragraph 77.
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“As mentioned above under the paragraph “Ensuring the
direct effect of fundamental rights and freedom,” the right to
individual petition to the Constitutional Court should be extend-
ed, in particular to include the right to challenge the constitu-
tionality of other legal acts (current Article 101 of the
Constitution).”

CDL-AD(2014)027 Opinion on the Draft Concept Paper on
the Constitutional Reforms of the Republic of Armenia, para-
graph 74.

The Amendment stipulates that constitutional complaint
should concern a violation of the freedoms and rights of “the indi-
vidual and citizen.” However, it should be lodged by a "natural or
legal person.” It is understood that individual constitutional com-
plaints may concern not only violation of the rights of citizens
stricto sensu but also of other private persons, including foreign-
ers and companies.

Further, the Amendment should probably explain what “indi-
vidual acts or actions of a state body” mean. It should be clear
that constitutional complaints may be lodged against not only
administrative but also judicial acts, including decisions of the
Supreme Court. It is also important to state explicitly that the CC
has the power to quash individual acts (both administrative and
judicial), to order the reopening of the proceedings and to award
compensation where necessary. The constitutional complaint can
be considered as an “effective legal remedy” by the ECtHR only if
the CC has sufficient powers and can restore the rights breached.
The authorities should consider whether the CC should be com-
petent to hear complaints about inaction by the State bodies and
officials along with their “acts.””

CDL-AD(2014)026 Opinion on the Seven Amendments to
the Constitution of “The former Yugoslav Republic of
Macedonia” concerning, in particular, the Judicial Council,
the Competence of the Constitutional Court and Special
Financial Zones, paragraphs 87-89.
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5.2.2 Exhaustion of remedies
“Article 33 settles three issues which were raised in the inter-
im opinion:

- the Constitutional Court can accept complaints even with-
out the exhaustion of other remedies if these remedies
cannot prevent irreparable damage to the com-
plainant;(...)”

CDL-AD(2002)005 Opinion on the Draft Law on the
Constitutional Court of the Republic of Azerbaijan, para-
graph 9.

“There may be ordinary remedies, which are prescribed by
law but which are ineffective because they may not be apt to avoid
irreversible detrimental consequences for the applicant in the
light of the constant jurisprudence of the ordinary courts. In such
rare and exceptional cases, the Constitutional Court should have
the possibility to accept individual complaints even before the
exhaustion of these inefficient remedies.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 60.

“An exception to the requirement for the exhaustion of legal
remedies should be provided for all cases where adhering to this
rule could cause irreparable damage to the individual.”

CDL-AD(2012)009 Opinion on Act CLI of 2011 on the
Constitutional Court of Hungary, paragraph 54(4).

5.2.3 Free legal aid

“As a guarantee for the protection of human rights, access
to the Constitutional Court should be simplified. If there are fees
for bringing a case, they should be relatively low and even then
the Court should be able to make exceptions for people who do
not have the means to bring a claim, which is not manifestly
unfounded.”
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CDL-AD (2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraph 45.

“Free legal aid should be provided to applicants if their mate-
rial situation so requires in order to ensure their access to consti-
tutional justice.”

“The Venice Commission recommends that in view of
increasingly more comprehensive human rights protection, court
fees for individuals ought to be relatively low and that it should be
possible to reduce them in accordance with the financial situation
of the applicant. Their primary aim should be to deter obvious
abuse.”

“For reasons of procedural economy, persons who have a
lawful interest in the question may be entitled to intervene in a
pending case. If there is a large quantity of quasi-identical cases,
the court should be able to decide one or more paradigmatic
cases and to simplify the procedure for similar claims both con-
cerning inadmissibility and concerning the legal justification.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 113, 117, 129.

5.2.4 Determination of admissibility

“The effectiveness of a constitutional court also requires
there to be a sufficient number of judges, that the procedure not
be overly complex and that the court have the right to reject indi-
vidual complaints which do not raise a serious issue of constitu-
tional law.”

CDL-STD(1997)020 The composition of constitutional
courts - Science and Technique of Democracy, no. 20
(1997), p. 22.

“Since the constitutional complaint procedure can be initiat-
ed by individuals, it is possible that the Court will have to deal with
a large number of such complaints. According to Article 37 of the
draft, which applies to all types of procedures, the Court can
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refuse to accept manifestly ill-founded cases. This provision
might serve as a filter in order to avoid an excessive case-load.”

CDL-AD(2002)005 Opinion on the Draft Law on the
Constitutional Court of the Republic of Azerbaijan, para-
graph 8.

“An appeal against the 'return’ of application decided by the
staff of the court should be available to a committee of three
judges rather than to the Court's President only.”

CDL-AD(2006)017 Opinion on amendments to the Law on
the Constitutional Court of Armenia, paragraph 31.

“Time-limits for applications: While these time limits should
not be too long, they must be reasonable in order to enable the
preparation of any complaint by an individual personally, or to
enable a lawyer to be instructed to prosecute the complaint and
defend the individual’s rights (...). The Venice Commission rec-
ommends that with regard to individual acts the court should be
able to extend the deadlines in cases where an applicantis unable
to comply with a time-limit due to reasons not related to either
their or their lawyer’s fault or, where there are other compelling
reasons.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraph 112.

“If the constitutional review proceeding will not substantially
change the applicant’s situation, an application can be refused
(...); it should only lead to the denial of a review in cases where it is
manifest that the constitutional court’s decision will be ineffective
as a means to provide effective access to constitutional justice.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraph 124.

“Appeals [against inadmissibility decisions] may be benefi-
cial for establishing a common approach with regard to the
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admissibility criteria. However, it is also true that such appeals
could lead to an overburdening of the Chamber. The explanatory
note contains no information on the number of appeals, if and to
what extent the Chamber was burdened by the appeals against
inadmissibility decisions and whether this was the real reason for
the amendment.

One - radical- alternative would be to remove the appeal as
such. This may become necessary in the future when the number
of petitions and appeals will be much higher and might paralyse
the operation of the Chamber. As another alternative, in order to
avoid overburdening of the Chamber with appeals, it could be
provided that the petition may be declared inadmissible only with
unanimous vote of the Panel of judges and providing a require-
ment to transfer the case to the Chamber if the judges disagree
on the issue.”

CDL-AD(2014)020 Opinion on the Draft Constitutional Law
on Introduction Amendments and Additions to the
Constitutional Law on the Constitutional Chamber of the
Supreme Court of Kyrgyz Republic, paragraphs 15-16.

5.2.5 Relations with ordinary courts

“Some constitutional courts having implemented the review
of constitutional complaints faced the problem of interference
with ordinary courts. The possibility to review the decisions of
ordinary courts may create tensions, and even conflict between
the ordinary courts and the Constitutional Court. Therefore it
seems necessary to avoid a solution that would envisage the
Constitutional Court as a ‘super-Supreme Court’. Its relation to
‘ordinary’ high courts (Court of Cassation) has to be determined
in clear terms.”

CDL-AD(2004)024 Opinion on the Draft Constitutional
Amendments with regard to the Constitutional Court of
Turkey, paragraph 44.

“(...) The Venice Commission is in favour of German and
Spanish provisions, according to which in cases where the consti-
tutional complaint is directed against a court decision, the court
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should give the party in whose favour the decision was taken an
opportunity to make a statement (...)”

“(...) An explicit legislative or even constitutional provision,
which would render the constitutional court’s interpretation bind-
ing on all other state organs, including lower courts, provides an
important element of clarity in the relations between the constitu-
tional court and ordinary courts.”

“The Venice Commission recommends avoiding a solution in
which the constitutional court would act as a ‘super-Supreme
Court’ interfering in the regular application of the law by ordinary
courts and that it should only look into constitutional matters,
restraining its scope ratione materiae and avoiding also its own
overburdening (...)”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 132, 202, 226.

“Examination of appeals against the decisions of the JC
[Judicial Council] in disciplinary cases is not a part of the core
functions of a constitutional court. In such proceedings the
Constitutional Court does not appear as constitutional, but rather
as an appellate court. As the Venice Commission has stated in
relation to Serbia, “the Constitutional Court is the first and only
court to examine the respective decisions of the judicial and pros-
ecutorial councils. The Constitutional Court will therefore have to
examine challenged facts more thoroughly than may be neces-
sary in constitutional complaint proceedings.”

Furthermore, the combined effect of introduction of the con-
stitutional complaint and redirecting appeals in the disciplinary
cases to the Constitutional Court may be problematic, in terms of
a possible drastic increase of the workload of the Constitutional
Court.

In view of the above, a better solution would be to keep
appeal jurisdiction within the Supreme Court but at the same time
develop rules which would prevent any possibility for conflict of
interests between members of the JC, members of the appeal
chamber within the Supreme Court, and those who have the right
to initiate disciplinary proceedings against judges.”
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CDL-AD(2014)026 Opinion on the Seven Amendments to
the Constitution of “The former Yugoslav Republic of
Macedonia” concerning, in particular, the Judicial Council,
the Competence of the Constitutional Court and Special
Financial Zones, paragraphs 93-95.

5.2.6 Actio popularis

“The Venice Commission would like to stress that the avail-
ability of an actio popularis in matters of constitutionality cannot
be regarded as a European standard. It acknowledges that this
mechanism has been seen as the broadest guarantee of a com-
prehensive constitutional review3, which allows eliminating from
the legal order quickly unconstitutional laws, especially laws
adopted prior to the Constitution. Nevertheless, a comparative
perspective shows that most countries did not choose to intro-
duce this mechanism as a valid means to challenge statutory Acts
before the Constitutional Court. As a consequence, actio popu-
laris is at present rather an exception in Europe and among the
Member States of the Venice Commission.

Moreover, in its Opinion on the Draft Law on the
Constitutional Court of Montenegro (CDL-AD(2008)030), the
Venice Commission recommended the exclusion of the actio
popularis. The Commission referred, in this context, to the
Croatian experience showing that ‘such a wide access can totally
overburden the Court’ (see §51).”

CDL-AD(2011)001 Opinion on three legal questions arising
in the process of drafting the New Constitution of Hungary,
paragraphs 57- 58.

“According to part 1, para 1 of Article 20 which is currently in
force a private person or a legal entity are entitled to appeal to the
Constitutional Chamber in case they believe that the laws or other
normative regulatory acts violate their rights and freedoms recog-
nized in the Constitution.” The Draft Law (the English version of it)

3 H. Kelsen, cit.in: R. Ben Achour, “Le controle de la Constitutionnalite des lois:
quelle procedure?”, Actes du colloque international " L’effectivite des droits
fondamentaux dans les pays de la communaute francophone ", Port-Louis (lle
Maurice), 29-30 septembre, 1er octobre 1993, p.401.
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proposes to delete the word “his” in this legal provision. However,
there is no word “his” in the English text of the law, which seems
to be an editorial or translation error. In this regard, Russian texts
of the law and the Draft Law are more coherent as they contain the
word “his” (“...” in Russian) followed by “rights and freedoms.”

According to the explanatory note, this amendment is purely
editorial in nature. However, it should be noted that this amend-
ment may lead to establishing actio popularis access to the
Constitutional Chamber and causes confusion between the sub-
jects of abstract and concrete review. Deleting the word “their” (or
“his”) in front of the words “rights and freedoms” would enable
any person to apply to the Chamber for any alleged violation of
the Constitution, irrespective whether such violation has a direct
impact on the applicant or not. It is not clear if this was the inten-
tion of the drafters. The Venice Commission has already made
such observations in 2011 and recommends also now that the
proposed amendment is reconsidered. The right to appeal should
be limited to those persons whose rights have been affected.
Otherwise the Chamber might be seriously overburdened with
appeals by individuals who complain about any legal act they
come to know of.”

CDL-AD(2014)020 Opinion on the Draft Constitutional Law
on Introduction Amendments and Additions to the
Constitutional Law on the Constitutional Chamber of the
Supreme Court of Kyrgyz Republic, paragraphs 9-10.

“Further, the text of the Amendment should make it clear that
only the person whose rights are affected has a standing to com-
plain. As the text reads now it may be understood that one person
may complain about a violation of the rights of another person. The
Venice Commission has always warned the States against the intro-
duction of actio popularis in their legal systems and it should be
made clear that only victims of violations have the right to complain.
This comment applies only to individual constitutional complaints,
not to proposals for abstract control of laws and other regulations.

CDL-AD(2014)026 Opinion on the Seven Amendments to
the Constitution of “The former Yugoslav Republic of
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Macedonia” concerning, in particular, the Judicial Council,
the Competence of the Constitutional Court and Special
Financial Zones, paragraph 87.

5.3 Effective remedy

“If a state intended to introduce a process of individual com-
plaint to the Constitutional Court with the purpose of providing a
national remedy or filter for cases that would otherwise reach the
Strasbourg Court, i.e. providing an effective remedy in the sense
of Article 13 of the Convention and to require its exhaustion under
Article 35.1, such a process should provide redress through a
binding decision in the case. The court must be obliged to hear
the case and there must not be any unreasonable demands as to
costs or representation.”

“However, the risk of overburdening the court must be bal-
anced against the need to ensure effective individual access to
constitutional justice. Human rights protection requires that every
ordinary court should have access to constitutional proceedings,
rather than reducing effective remedies through a too strict selec-
tion of applications raising constitutional matters.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 93, 226.

5.3.1 Excessive procedural length

“In cases of alleged excessive procedural length, an individ-
ual appeal to the constitutional court should enable it to effective-
ly order the speedy resumption and termination of the proceed-
ings before the ordinary courts or to settle the matter itself on the
merits. In these types of cases, the constitutional court should be
able to provide compensation equivalent to what the applicant
would receive at the Strasbourg Court.”

“(...) the introduction of the possibility for lodging individual
complaints before a constitutional court and effective constitu-
tional remedies should exist. Moreover, the constitutional or
equivalent court should be able to provide a quick remedy and to
speed up lengthy procedures, as well as provide compensation in
cases where proceedings are of an excessive length.”
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“Time limits for the adoption of decisions, if they are estab-
lished, should not be too short to provide the constitutional court
with the opportunity to examine the case fully and should not be
so long to prevent the effectiveness of the protection of human
rights via constitutional justice.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 94, 109, 149.

“Even without such a further complication, a 30-day period
for the examination of the constitutionality of a legal provision
appears to be extremely difficult to meet, especially in the context
of the introduction of individual appeals to the Constitutional
Court, which results in a substantial additional work-load. While it
is understandable that the Hungarian authorities wish to provide
for speedy proceedings before the ordinary courts, this should
not be done in a way that renders ineffective constitutional review
as an essential element of checks and balances.

The Government Comments (para. 61) announce that the
Hungarian Government will submit a proposal amending Article
24.2.b of the Fundamental Law extending the 30 day limit to 90
days. The Venice Commission welcomes that this proposal would
result in an improvement but the dead-line is still very tight and
should be made more realistic, for example 9 months.”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraphs 117-118.

6 Jurisdiction

“In the Venice Commission’s opinion, the jurisprudence of a
Constitutional Court has to be consistent and based on convinc-
ing arguments in order to be accepted by the people. Changes in
the case-law have to be well-founded and explained in order not
to undermine legal certainty. The principle of legal certainty,
being one of the key elements of the rule of law, also requires that
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when declaring a constitutional amendment unconstitutional the
time elapsed since its adoption is taken into account. Moreover,
when a court’s decision is based on formal or procedural grounds
only, the substantive effect of such a decision should also be
taken into account. In other words, the final decision should be
based on a proportionality test where the requirement of constitu-
tionality should be balanced against the negative consequences
of the annulment of the constitutional amendment in question.

Finally, it is also important for such a decision to include
unambiguous transitory provisions and set a precise time-limit for
bringing lower-order norms and the functioning of state institu-
tions into harmony with the Constitution in force.”

CDL-AD(2010)044 Opinion on the Constitutional Situation in
Ukraine, paragraphs 38-39.

“According to Art. N §3, the Constitutional Court is obliged to
respect the “principle of balanced, transparent and sustainable
budget management.” This statement seems to give the budget
management priority with respect to a weighing of interests in
cases of infringements of fundamental rights. The Venice
Commission considers that financial reasons can bear on the
interpretation and application of norms, but they are not as such
sufficient to overcome constitutional barriers and guarantees.
They must not in any way hamper the responsibility of the Court to
scrutinize an act of state and to declare it invalid, if it violates the
Constitution.”

CDL-AD(2011)016 Opinion on the new Constitution of
Hungary, paragraph 51.

“The supremacy of the Constitution is proclaimed with
respect to the laws and Constitutions of the Entities, and the
Constitutional Court of B.H. is competent to verify the compatibil-
ity of the constitutions of the Entities with the Constitution of B.H.
The usual elements of a federal State are therefore present.”

CDL-AD(2011)030 Amicus Curiae Brief for the
Constitutional Court of Bosnia and Herzegovina on the law of

Nl
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the Republika Srpska on the status of state property located
on the territory of the Republika Srpska and under the dis-
posal ban, paragraph 21.

“The limitation of the Constitutional Court's control powers in
budgetary matters should be abolished. At least, the excessive
restriction of Article 27 of the Transitory Provisions should be
brought into line with Article 37.4 of the Fundamental Law.”

CDL-AD(2012)009 Opinion on Act CLI of 2011 on the
Constitutional Court of Hungary, paragraph 54(10).

“This provision means that procedures already pending
before the Constitutional Court are transferred from the Court to
the HJC by law. This raises serious doubts with respect to the
principle of the separation of powers and the rule of law. The leg-
islator should refrain from intervening into already commenced
judicial proceedings and it will be up to the constitutional Court to
decide whether or not legislative changes may cause termination
of appeals lodged with the Court. In its opinions on the
Constitution of Serbia (CDL-AD(2007)004) and on the draft laws
on judges and on the organisation of courts of the Republic of
Serbia (CDLAD(2008)007), the Venice Commission insisted that
decisions concerning termination should be appealable to a court
of law.

It would therefore be preferable that, instead of terminating
these proceedings in front of the Constitutional Court, the pro-
ceedings be simply suspended, pending the new examination by
the HJC and the SPC - but enable the appeals to continue if an
unfavourable decision was made in relation to an individual judge
or prosecutor. A mere suspension rather than termination would
not be open to as strong an objection as could be made in the
case of termination. It would also preserve the possibility of what
would in practice amount to an appeal to the Constitutional Court,
in the event of an unfavourable conclusion for any particular indi-
vidual.”

“The legislator should refrain from intervening into already
commenced judicial proceedings and it will be up to the
Constitutional Court to decide whether or not legislative changes
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may cause termination of appeals lodged with the Court. With
respect to the latter, instead of terminating the already com-
menced proceedings, the proceedings should simply be sus-
pended pending the new examination by the HJC and the SPC,
but enable the appeals to continue in the event of an unfavourable
decision in relation to an individual judge or prosecutor.”

CDL-AD(2011)015 Interim opinion on the draft decisions of
the high judicial council and of the state prosecutorial coun-
cil on the implementation of the laws on the amendments to
the laws on judges and on the public prosecution of Serbia,
paragraphs18-19, 42.

“In this respect, a consistent pattern of reacting with consti-
tutional amendments to the rulings of the Constitutional Court
may be observed in Hungary in recent times, and the Fourth
Amendment follows this pattern. Provisions which were found
unconstitutional and were annulled by the Constitutional Court
have been reintroduced on the constitutional level: this pattern of
‘constitutionalisation’ of provisions of ordinary law excludes the
possibility of review by the Constitutional Court.”

(...)

“The representatives of the Hungarian Government have cor-
rectly pointed out that it is a sovereign decision of the constituent
power - in Hungary Parliament with a two-thirds majority - to
adopt a Constitution and to amend it. In itself, the possibility of
constitutional amendments is an important counterweight to a
constitutional court’s power over legislation in a constitutional
democracy, as well as an important element in the delicate sys-
tem of checks and balances which defines a constitutional
democracy. Nevertheless, this approach can only be justified in
particular cases, based on thorough preparatory work, wide pub-
lic debate and large political consensus - as in general is neces-
sary for constitutional amendments.

In the discussions in Budapest, representatives of the gov-
ernmental majority agreed that in some cases Parliament had
reacted to decisions of the Constitutional Court by amending the
Fundamental Law, but pointed out that this also had happened for
example in Austria, where Parliament had resorted to constitu-
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tional amendments in order to overcome decisions of the
Constitutional Court. In the opinion of the Venice Commission,
however, while this example is indeed correct, it has to be pointed
out that in 1988 the Austrian Constitutional Court stated that a
repeated constitutionalisation of unconstitutional law could be
seen by the Court as a total revision of the Constitution, which
could not be adopted as a simple constitutional amendment with
a two-thirds majority under Article 33.4 of the Austrian
Constitution. Indeed, later the Constitutional Court annulled a
constitutional amendment. Thus the Austrian Constitutional Court
finally retained control over whether constitutional amendments
violate fundamental principles.

According to European standards, in particular the Statute of
the Council of Europe, Hungary is obliged to uphold democracy,
the protection of human rights and the rule of law. The sovereign-
ty of the Hungarian Parliament is therefore limited in international
law.

The Venice Commission is concerned that the approach of
shielding ordinary law from constitutional review is a systematic
one. This results in a serious and worrisome undermining of the
role of the Constitutional Court as the protector of the
Constitution. This is a problem both from the point of view of the
rule of law, but even more so from the point of view of the princi-
ple of democracy. Checks and balances are an essential part of
any democracy. The reduction (budgetary matters) and, in some
cases, complete removal (‘constitutionalised’ matters) of the
competence of the Constitutional Court to control ordinary legis-
lation according to the standards of the Fundamental Law results
in an infringement of democratic checks and balances and the
separation of powers.”

(...)

“The idea that a Constitutional Court should not be able to
review the content of provisions of Fundamental Law is common
ground as a general rule in many member States of the Council of
Europe. In its Opinion on the Revision of the Constitution of
Belgium, the Commission stated:

“49. [...] Belgium stands in the tradition of countries such as

France which firmly reject judicial review of constitutional

amendment. The Conseil Constitutionnel argued ‘that
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because the constitutional legislator is sovereign, therefore
constitutional amendments cannot be subject to review by
other bodies (themselves created by the Constitution.)’
Although in Austria and Germany there exists the possibility
of review, these cases do not stand for a common European
standard.
50. Most constitutional systems operate on the assumption
that all constitutional provisions have a similar normative
rank, and that the authority which revises the Constitution
has the authority to thereby modify pre-existing, other con-
stitutional provisions. The result is that, in general, one con-
stitutional provision cannot be ‘played out’ against another
one. The absence of a judicial scrutiny of constitutional revi-
sions is owed to the idea that the constitutional revision is
legitimised by the people itself and is an expression of pop-
ular sovereignty. The people is represented by parliament
which acts as a constituante. The authority of the decision to
amend the Constitution is increased by the specific require-
ments for constitutional amendment (qualified majority).

51. It is a matter of balancing the partly antagonist constitu-

tional values of popular sovereignty and the rule of law

whether to allow for rule-of-law induced barriers against
constitutional revision, or for judicial scrutiny. Most

Constitutions have placed a prime on popular sovereignty in

this context. The Belgian proceedings are well within the

corridor of diverse European approaches to this balancing
exercise and do not overstep the limits of legitimate legal
solutions.”

(...)

“The Venice Commission again repeats its serious concern
about the limitation of the competence of the Constitutional Court
to review legislation. Shielding potentially unconstitutional laws
from review is a direct attack on the supremacy of the
Fundamental Law of Hungary. The Commission is particularly
worried that the Fourth Amendment has given up the link of that
provision to continued budgetary difficulties and thus has institu-
tionalised this exception. This provision reinforces the assess-
ment that the Fourth Amendment results in reducing the position
of the Constitutional Court as guarantor of the Fundamental Law
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and its principles, which include European standards of democra-
cy, the protection of human rights and the rule of law.”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraphs 81, 84-
87,103, 113.

“The Draft Amendment XXXIX broadens the jurisdiction of the
Constitutional Court (CC) to examine complaints from individuals
about violations of their human rights (hereinafter YV “constitu-
tional complaints”). At present the CC can only consider constitu-
tional complaints related to a certain very limited number of basic
rights. Now the list of rights is substantially expanded, albeit it
remains a closed list.

In general, constitutional justice is considered a cornerstone
of constitutional democracy. The Venice Commission has already
particularly welcomed that some other States provided for the
possibility of constitutional complaints by individuals for human
rights violations. So, broadening of the competence of the CC in
this field should be met with approval.

So far, the very limited catalogue of constitutional rights list-
ed in Article 110 §3 of the Constitution together with the proce-
dural rules established in Section IV of the 1992 Rules of
Procedure resulted in a negligible number of complaints about
human rights’ violations before the CC. Thus, in the course of
2013 it had a total of 22 such complaints. The Venice Commission
observes that in the same period the European Court of Human
Rights received over 500 complaints from the country. It shows
that if the new remedy against human rights violations is intro-
duced at the national level, there is a real risk of a strong growth
in the number of cases the CC has to examine. The Commission
considers that introduction of a new remedy of that kind requires
careful preparation: adoption of procedural rules, development of
new working methods, hiring and training law clerks and secre-
tarial assistants, etc. In some other countries introduction of such
remedy was preceded by a long preparatory period (up to two
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years, like in Turkey). The Venice Commission suggests that this
welcome amendment should not have immediate effect, so that
necessary preparations and amendments at the legislative level
can be made.

To process a large number of complaints smaller decision-
making bodies within the Constitutional Court should be estab-
lished, in particular for processing clearly inadmissible com-
plaints under a simplified procedure. The Government are invited
to consider adding a provision to this end to the second new para-
graph of Article 113 of the Macedonian Constitution.”

CDL-AD(2014)026 Opinion on the Seven Amendments to
the Constitution of “The former Yugoslav Republic of
Macedonia” concerning, in particular, the Judicial Council,
the Competence of the Constitutional Court and Special
Financial Zones, paragraphs 78-79, 81- 82.

6.1 Control of sub-legislative acts

“Particular attention should be paid in order to avoid that the
Court being overburdened with work it would have difficulty in
assuming. Such a risk exists when, as in the present case, the
Constitutional Court not only deals with issues of constitutionality but
is also required to ensure respect for the entire hierarchy of norms in
Azerbaijan's legal system, a task which, in the European continental
legal system, is more often attributed to administrative tribunals.”

CDL-INF(1996)010 Opinion on the draft law on the
Constitutional Court of the Republic of Azerbaijan, p. 3.

6.2. A priori control of legislation

“The ex ante constitutional review is seen in many countries,
i.e. before the enactment of legislation, as a highly important
device for securing constitutionality of legislation.

Nevertheless, there is no common European standard as
regards the initiators and the concrete modalities of this review.
States decide, in accordance to their own constitutional traditions
and specific needs, which organs, and to what extent, are autho-
rized to conduct an a priori review and who should have the right
to initiate it.”
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CDL-AD(2011)001 Opinion on three legal questions arising
in the process of drafting the New Constitution of Hungary,
paragraphs 34-35.

“The practice shows that the role of the Constitutional Court
in ex ante review is accepted in many states beside its main role
in ex post review. The Venice Commission therefore considers
that the Constitutional Court should be seen as the only and best
placed body to conduct ex ante binding review. Nevertheless, to
avoid over-politicizing the work of the Constitutional Court and its
authority as a judicial body, the right to initiate ex ante review
should be granted rather restrictively.”

CDL-AD(2011)001 Opinion on three legal questions arising
in the process of drafting the New Constitution of Hungary,
paragraph 37.

“A clear disadvantage of a priori constitutional control by the
Constitutional Court is that the Court has to decide without the
benefit of knowing how that law is applied in practice. Often,
unconstitutionality only becomes apparent through the practice
of administrative and judicial organs. Conversely, the ordinary
judiciary may have ‘dealt’ with a possibly unconstitutional law by
interpreting it in a constitutional way.

The strongest argument against a wide use of a priori
Constitutional review again lies in the possibility that an unconsti-
tutionality of a law may arise though the practice of state organs,
and this even in cases where the Constitutional Court had already
been called upon to decide on the constitutionality of the law in
abstract a priori proceedings.”

CDL-AD(2011)001 Opinion on three legal questions arising
in the process of drafting the New Constitution of Hungary,
paragraphs 49-50.

“It would be advisable to provide the Chamber with discretion
in exceptional circumstances (in case of a high public interest) to
consider an appeal, even if the challenged act is no longer in
force.”
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CDL-AD(2011)018 Opinion on the draft constitutional law on
the constitutional chamber of the Supreme Court of
Kyrgyzstan, paragraph 38.

“(...) the Venice Commission however emphasised that only
“in a few countries the Constitutional Court has been given a for-
mal role in the constitutional amendment procedures.” The
Commission stated that an a priori review is a “fairly rare proce-
dural mechanism.” And although the Commission declared that a
posteriori review by the Constitutional Court is “much more wide-
spread,” it cannot be seen as a general rule. Such control cannot
therefore be considered as a requirement of the rule of law.
Belgium stands in the tradition of countries such as France which
firmly reject judicial review of constitutional amendment. The
Conseil Constitutionnel argued “that because the constitutional
legislator is sovereign, therefore constitutional amendments can-
not be subject to review by other bodies (themselves created by
the Constitution).” Although in Austria and Germany there exists
the possibility of review, these cases do not stand for a common
European standard.”

CDL-AD(2012)010 Opinion on the Revision of the
Constitution of Belgium, paragraph 49.

6.3 A priori control for international treaties

“Article 135.1.c of the Draft Constitutional Amendments as
well as Articles 115.2 and Article 117 of the draft of the Law on
Constitutional Court provide for a priori constitutional review of
international treaties ‘subject to ratification’ and consequently
‘international treaty or some [of] its provisions declared non-con-
stitutional may not be ratified or approved and may not enter into
force in the Republic of Moldova’ (Article 117.2). It should be
pointed out that ‘by means of the exception of non constitutional-
ity’ and according to Article 115.3 of Draft Law also international
treaties entered in force may be subject to the constitutionality
control. Declaring such treaty or a part of its non-constitutional
‘shall bring about its denunciation’. The ratified (valid) treaties
obviously involve relations with other parties and if the
Constitutional Court overturns such a treaty this could create
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international complications and result in the responsibility of the
state in public international law. Article 27.of the Vienna
Convention on the Law of Treaties provides clearly that: ‘A party
may not invoke the provisions of its internal law as justification for
its failure to perform a treaty’. A denunciation of an already valid
treaty due to its non-conformity with the Constitution does not
represent the optimum approach of the state to the valid norms of
international law and values enshrined thereof. The general ten-
dency is to rather harmonize legal orders of states (including con-
stitutions) with their international obligations.

CDL-AD(2002)016 Opinion on the Draft Law on the
Constitutional Court and Corresponding Amendments of the
Constitution of the Republic of Moldova, paragraph 9.

“The Venice Commission warns against overburdening con-
stitutional courts by transferring to them the competence of pro-
tecting not only against infringements of constitutional rights but
also against mistakes in interpretation and application of norms
which do not amount to violations of the constitution.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraph 99.

“According to Article 4.1.2 of the draft Law, the Constitutional
Chamber shall "make its pronouncement on constitutionality of
international agreements to which the Kyrgyz Republic is a party
and which have not entered into force". It would be advisable not
to use the term "constitutionality” hear but rather refer to the term
"concordance with the Constitution” and to refer to “signatory
state” in line with the Vienna Convention.”

CDL-AD(2011)018 Opinion on the draft constitutional law on
the constitutional chamber of the Supreme Court of
Kyrgyzstan, paragraph 14.

6.4 Control of sub-statutory acts
“Constitutional Court should not have the interpretation of
ordinary law as its competence; it should be limited to interpreta-



M3 npakTukn BeHeumaHcKom KOoMUccmmn

tion of the constitution. Usually, interpretations of ordinary laws
are given by a Supreme (High) Court.”

CDL-AD(2009)014 Opinion on the Law on the High
Constitutional Court of the Palestinian National Authority,
paragraph 25.

“Article 30(2) only authorises the Court to request the opinion
of Parliament in the procedure of the constitutionality of a law
(‘may request’). This exception for Parliament is neither in the
interest of constitutional proceedings nor that of Parliament itself.
Parliament should always be given a chance to present its opin-
ion, when its acts are under scrutiny by the Constitutional Court.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 44.

“The Venice Commission considers that, with respect to the
types of norms which can be submitted for constitutional review,
the constitutional court should be in charge of verifying the con-
stitutionality of statutory acts only, leaving in principle the control
of lower ranking texts to ordinary courts, in order to avoid its over-
burdening.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraph 6.

6.5 National implementation of decisions of
international jurisdictions

“The text could be amended with provisions aimed at imple-
mentation of the decisions of international jurisdictions, especial-
ly in the field of human rights. The role of the Court in the field of
implementation in Croatia of different norms of international
instruments on human rights, minorities etc., to which Croatia
adhered, could also be clearly stated. The Law could even provide
for a specific procedure in this respect.”

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia, paragraph 9.

8
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“Article 68 asking the Constitutional Court to take into
account the principles of the European Convention on Human
Rights is interesting and has to be welcomed from a European
point of view.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 70.

6.6 Conflicts of competence between state organs

“The Commission noted already in its opinion on the
Constitution of Ukraine (...) that several procedures which could
play an important role for the consolidation of constitutionalism in
Ukraine were not specifically mentioned in the text of the
Constitution:

(...)

- a provision on conflicts of competence between State
organs.

In its opinion, the Commission noted that the Law on the
Constitutional Court seeks to remedy these gaps by using the
procedures mentioned in the Constitution in a way producing
effects similar to the missing procedures.”

CDL(1997)018rev Opinion on the law on the Constitutional
Court of Ukraine, paragraph 4.

“In the absence of a competence on the settlement of dis-
putes of conflicts of competence in Kyrgyzstan, the Court should
be obliged by the Law to invite the various state powers
(Parliament, President; Government, Judiciary including prose-
cution if applicable) to submit their arguments as to the interpre-
tation of the constitutional provision. In this way, the Court would
benefit from a quasi adversarial procedure, even in the framework
of a purely abstract procedure.”

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraph 19.
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7 Procedure

7.1 Exclusion of a judge from a case

“(...) it must be ensured that the Constitutional Court as guar-
antor of the Constitution remains functioning as a democratic
institution. The possibility of excluding judges must not result in
the inability of the Court to take a decision. The provisions of the
Code of Civil Procedure are certainly appropriate in the context of
the general jurisdiction where there are always other judges avail-
able to step in for a judge who has withdrawn. This is not the case
for the Constitutional Court. If rules for challenging of a judge
were deemed necessary in Romania they would have to apply
specifically to the Constitutional Court and exclude the possibility
non liquet applying the fundamental principle of the Constitutional
Court as a guarantor of the supremacy of the Constitution.”

CDL-AD(2006)006 Opinion on the Two Draft Laws amending
Law No. 47/1992 on the organisation and functioning of the
Constitutional Court of Romania, paragraph 7.

“The redrafted part 2 of Article 36 defines the procedure for
considering motions of the parties requesting recusal of a judge.
If such motion is made the Chamber “...shall make a reasoned
decision after hearing the opinions of persons involved in the
case, and also hear out the judge, to whom the recuse is issued.”
This provision does not seem to limit the right of the judge to
announce self-recusal. However, concerns have been expressed
that if under pressure from other state powers or the media,
judges could use the recusals to avoid delivering judgements.
Such ‘political’ recusals can considerably weaken the authority of
the Court and must be avoided. It is an obligation of the authori-
ties to protect the judges from external pressure and intimidation.
They are obliged to act swiftly and effectively in order to prevent
as well as respond to the reports of intimidation and thus avoid
abnormal situation when judges are forced to recuse themselves
due to external pressure. It should also be noted that critical opin-
ions expressed in media may not, by itself, be considered as
intimidating and by no means should be considered as ground for
the recusal. In order to avoid such recusals, the conditions for
recusal have to be defined narrowly and should be strictly limited.

o1
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The fact that a judge participated in adoption of the law in
Parliament should not be a valid reason for a recusal as this could
easily lead to a non liquet because the number of remaining
judges drops below the quorum. There should be no hearing on
the recusal if the judge him- or herself accepts the recusal and
withdraws from the case.”

CDL-AD(2014)020 Opinion on the Draft Constitutional Law
on Introduction Amendments and Additions to the
Constitutional Law on the Constitutional Chamber of the
Supreme Court of Kyrgyz Republic, paragraph 34.

7.2 Mandatory legal representation

“With regard to Article 7.3 of the Draft Law according to which
the Constitutional Court shall examine exclusively legal issues, it
seems appropriate to require obligatory legal representation of
parties before Constitutional Court.”

CDL-AD(2002)016 Opinion on the Draft Law on the
Constitutional Court and Corresponding Amendments of the
Constitution of the Republic of Moldova, paragraph 57.

“The proposed new wording of part 2 of Article 32 guarantees
the right of parties to conduct their affairs personally or through
their representatives. This is welcome. However, the new wording
seems to eliminate requirements that representatives should be
lawyers and thus providing for a possibility for the party to appoint
non-lawyers as representatives. The Venice Commission advises
to clarify the purpose of this provision. In addition, the
Commission recommends that legal aid should be available also
for proceedings before the Constitutional Chamber.”

CDL-AD(2014)020 Opinion on the Draft Constitutional Law
on Introduction Amendments and Additions to the
Constitutional Law on the Constitutional Chamber of the
Supreme Court of Kyrgyz Republic, paragraph 26.
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7.3 Rights of the parties

“In addition, another serious weakness of the procedure is
the absence of any indication on the procedural rights of the pri-
vate parties to the dispute. The law contains a provision on the
introduction of the appeal (Article 42) and that the decision has to
be sent to the appellant (Article 70). There is however no indica-
tion whether the individual has the right to submit additional briefs
to the Constitutional Court and whether he, perhaps assisted or
represented by a lawyer, can attend and take part in the session
of the Court on his case. It seems indispensable that the individ-
ual who has brought a case should also have the right to intervene
before the Court. The tendency of the European Court of Human
Rights to apply Article 6 of the European Convention also to dis-
putes before a Constitutional Court concerning individuals should
be noted. The Court would therefore be well advised to adopt a
liberal attitude but, in any case, it seems scarcely acceptable that
such an important matter touching individual rights should be left
to the internal regulations or the discretion of the Court and not be
settled by law.”

CDL(1997)018rev Opinion on the law on the Constitutional
Court of Ukraine, paragraph 11.

7.4 Case allocation

“In the Turkish Constitutional Court the rapporteur-judges
play a key role. They are selected from regular judges with at least
five years of judicial experience, professors of law and legal
researchers or five years of work as assistant rapporteurs (Article
24.2) and they enjoy judicial immunity (Article 24.4).
Administratively, they are subordinated only to the President of
the Court, not to the members of the Court. The cases are
assigned by the President to the rapporteur-judges, not to the
members. Given that the rapporteurs at the Constitutional Court
of Turkey do not enjoy the same guarantees as the members of
the Court, it would be preferable to introduce an automatic sys-
tem of case-distribution. Justified exceptions from this system
should be documented in the case-file.”

“The attribution of cases to rapporteur judges should be
made via an automatic system of case-distribution. Justified
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exceptions from this system should be should be documented in
the case-file.”

CDL-AD(2011)040 Opinion on the law on the establishment
and rules of procedure of the Constitutional Court of Turkey,
paragraphs 39, 104(9).

“Article 14 of the Fourth Amendment supplements Article 27
of the Fundamental Law by the following paragraph 4:

“In the interest of the enforcement of the fundamental right
to a court decision within a reasonable time and a balanced
distribution of caseload between the courts, the President of
the National Judicial Office may designate a court, for cases
defined in a cardinal Act and in a manner defined also in a
cardinal Act, other than the court of general competence
but with the same jurisdiction to adjudicate any case.”

Already in its decision 166/2011 the Constitutional Court had
found the transfer of cases by the Supreme Prosecutor to be con-
trary to the European Convention on Human Rights. In order to
overcome that decision, this transfer had been ‘constitution-
alised’ in Article 11.4 of the Transitional Provisions. The Fourth
Amendment includes into the Fundamental Law the transfers of
cases by the PNJO, which had been introduced in Article 11.3 of
the Transitional Provisions. The Commission welcomes that the
Fourth Amendment does not provide for transfers by the Supreme
Prosecutor him- or herself.

The transfer of cases has been strongly criticised by the
Venice Commission: “The system of the transferring of cases is
not in compliance with the principle of the lawful judge, which is
essential to the rule of law; it should be revised. Pending a solu-
tion of this problem, no further transfers should be made.”

The Government Comments (para. 44) state that on 7 June
2013, the Hungarian Government announced that the system of
transfers of cases will be eliminated on the constitutional and the
legislative level. The Venice Commission warmly welcomes this
intention of the Government to introduce a parliamentary proce-
dure and hopes that Parliament will soon be able to adopt this
proposal.”
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CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence
of judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by
the Constitutional Assembly of Ukraine, paragraphs 72-75.

7.5 Panels of judges and qualified assistants

“To ensure an adequate balance between the interest of indi-
vidual access to constitutional justice and the risk of being over-
burdening the constitutional court, the Venice Commission rec-
ommends that the constitutional judges be supported by qualified
assistants and that their number should be determined in accor-
dance with the case-load of the court (...)”

“The Venice Commission recommends that judges are sup-
ported by qualified assistants; their number should be deter-
mined in relation to the court’s case-load (...)”

“A useful method for alleviating the court’s case-load can be
the creation of smaller panels of judges when deciding matters
initiated by one of the types of individual access, where the ple-
nary only acts if new or important questions need to be decided.
It is important that the law establishing the constitutional court
provides for the possibility of a decision by the plenary if there are
conflicting decisions by the chambers; otherwise, the unity of the
constitutional court’s jurisprudence is endangered. There needs
to be clear rules to avoid any possibility of bias in the allocation of
cases to the chambers or in the composition of panels (...)”

“In order to ensure an adequate balance between the interest
of individual access to constitutional justice and the limited com-
petences of the constitutional court and the risk that it will
become overburdened, the Venice Commission recommends
that constitutional judges are supported by qualified assistants
and that their number should be determined in relation to the
court’s case-load. The correct working of the court must also be
ensured through an appropriate distribution of judges in cham-
bers, which is a useful method for alleviating the Court’s case-
load but a mechanism should exist to preserve the unity of the
constitutional court’s jurisprudence.”
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CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 11, 224, 225, 227.

“It is a common and useful method for alleviating the
Constitutional Court’s case-load to create “smaller panels of
judges deciding matters initiated by one of the types of individual
access, where the plenary only acts if new or important questions
need to be decided.” It is therefore an amendment in conformity
with European standards.”

CDL-AD(2011)010 Opinion on the draft amendments to the
Constitution of Montenegro, as well as on the draft amend-
ments to the law on courts, the law on the state prosecutor’s
office and the law on the judicial council of Montenegro,
paragraph 25.

7.6 Oral / written procedure

“[t]he Court should not depend on the parties in its decision
for a written procedure except in cases relating to civil and crimi-
nal matters in the sense of Article 6 ECHR.”

CDL-AD(2002)005 Opinion on the Draft Law on the
Constitutional Court of the Republic of Azerbaijan, p. 7.

“The requirement of oral hearings can be justified by several
considerations. It allows for the direct involvement of the parties,
enables their direct contact with the judges and can accelerate
the procedure. Oral hearings are an aspect of transparency,
which is a core democratic value. Oral hearings can improve the
quality of judicial decision-making because the judges obtain a
more immediate impression of the facts, of the parties and of their
divergent legal opinions. At the same time, oral hearings serve as
a form of democratic control of the judges by public supervision.
Oral hearings thereby reinforce the confidence of the citizens that
justice is dispensed independently and impartially. They counter-
act the experience from previous times that the judgments are the
results of secret contacts or even instructions. Therefore on the
European continent a well-known reform movement emerged
already in the early 20th century that aimed to foster the primacy
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of ‘orality’ in order to create an immediate contact between
judges, parties, and witnesses. The desired aim of this reform
movement was to make litigation procedures simple, inexpensive,
and quick.”

CDL-AD(2004)035 Opinion on the Draft Federal
Constitutional Law ‘on modifications and amendments to the
Federal Constitutional Law on the Constitutional Court of the
Russian Federation’, paragraph 4.

“The Constitutional Court should have a wider choice in deal-
ing with cases in written proceedings. This may be important in
order to avoid an overburdening of the court with individual com-
plaints.”

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraph 44.

“From the perspective of human rights’ protection, public
proceedings are preferable at least in cases involving individual
rights (...). Consequently, oral proceedings before the constitu-
tional court should be public, subject to restrictions only in nar-
rowly defined cases.”

“The Venice Commission notes that it is widely accepted that
it should be possible for a constitutional court to suspend or limit
oral proceedings if this is necessary to safeguard the parties’ or
the public interests such as procedural efficiency (time and costs
of proceedings).”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 135, 138.

“Article 23 but also other provisions (Articles 31 and 47) place
a very strong emphasis on the oral nature of the proceedings.
These provisions seem to be inspired from civil and criminal pro-
ceedings, where the taking of evidence is essential. However,
constitutional proceedings are very different in nature. The facts
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of the underlying case are usually not essential. The issue before
the Constitutional Court is an abstract one, whether a given norm
is in conflict with the Constitution. The underlying case only pro-
vides the ‘flavour’ for the case. Many constitutional courts decide
cases without hearings or hold hearings only in some cases and
only pronounce the decision in public. The law should also pro-
vide for a written procedure. There is of course no objection in
principle against hearings in some cases, which help the public to
get acquainted with the work of the Court but there is a danger of
overburdening the court with hearings. In any case, the clause in
Article 23 requiring the reading out of all documents seems
excessive and should be deleted.”

CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan, paragraph 36.

“Moreover, as the Venice Commission stated in the previous
opinion on the Draft Law on the Constitutional Chamber, it should
be taken into account that in constitutional proceedings taking
physical evidence is rather an exception. Constitutional review is
mainly focused on the legal arguments rather than facts, which
only rarely may be relevant for the Chamber as evidence support-
ing the legal argument. Therefore, the parties should not be oblig-
ed to but rather be given a possibility to submit evidence.”

CDL-AD(2014)020 Opinion on the Draft Constitutional Law
on Introduction Amendments and Additions to the
Constitutional Law on the Constitutional Chamber of the
Supreme Court of Kyrgyz Republic, paragraph 12.

7.6.1 Transparency of the proceedings

“Applications to the constitutional court must be made in
writing, and sometimes follow very strict rules (...). These rules
pursue the goals of transparency and traceability. However, an
applicant needs to be given the possibility to correct or complete
a document within a certain time limit (see above) and only under
specific conditions. This is especially important when formal
requirements are very strict. It is even more important where legal
representation is not obligatory.”
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CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraph 125.

7.7 Dissenting opinions

“Consequently, dissenting opinions do not weaken a
Constitutional Court but they have numerous advantages. They
enable public, especially scientific, discussion of the judgments,
strengthen the independence of the judges and ensure their
effective participation in the review of the case.

The intention of the Amendments to publish dissenting opin-
ions earlier thus has to be welcomed. However, the Amendments
still allow for a publication of the dissent after the main part of the
judgement. These parts form a whole, however, and should be
published together.”

CDL-AD(2009)042 Opinion on Draft Amendments to the Law
on the Constitutional Court of Latvia, paragraphs 20-21.

“Dissenting opinions should always be published together
with the judgment itself.”

CDL-AD(2011)018 Opinion on the draft constitutional law on
the constitutional chamber of the Supreme Court of
Kyrgyzstan, paragraph 51.

7.8 Interlocutory decisions

“Concerning interim measures, the Venice Commission is in
favour of the possibility to suspend the implementation of a chal-
lenged individual and/or normative act, if the implementation
could result in further damages or violations which cannot be
repaired once the unconstitutionality of a provision is established
(...)"

“The Venice Commission is in favour of a power to suspend
the implementation of a challenged individual and/or normative
act, if the implementation could result in further damages or vio-
lations which cannot be repaired once the unconstitutionality of
the act challenged is established. The conditions for suspension
should not be too strict. However, especially for normative, the
extent to which non-implementation itself would result in dam-
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ages and violations that cannot be repaired must be taken into
account.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 9, 140.

7.9 Joinder of cases

“The Court should not be obliged to reject a claim on the
same subject as a pending case but be allowed to join it with the
first claim.”

CDL-AD(2006)017 Opinion on amendments to the law on
the Constitutional Court of Armenia, paragraph 25.

7.10 Application withdrawal

“Following an application’s withdrawal, the court should be
able to continue to examine the case if this is in the public inter-
est. This is an expression of the autonomy of constitutional courts
and their function as guardians of the constitution, even if the
applicant is no longer party to the proceedings.”

“The mere discontinuation of a case can be an insufficient
means to secure human rights protection in cases of concrete
review or individual complaints. It is however controversial if the
constitutional court should be enabled to award itself pecuniary
compensation for the violation of a right in order to redress the
breach to the individual’s human rights.”

“The constitutional court should be able to continue to analyse
a petition, even if it is withdrawn, in order to protect the public
interest. However, in cases where the challenged act loses its
validity, there is no general consensus on whether the constitu-
tional court should or should not be able to continue its analysis.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 144, 148, 152.

“Following the withdrawal of a submission, the Court should
be enabled to continue the proceedings when it finds this to be in
the public interest in all types of procedures.”
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CDL-AD(2011)050 Opinion on draft amendments and addi-
tions to the law on the Constitutional Court of Serbia, para-
graph 41.

7.11 Adversarial proceedings

“Article 22 establishes the principle of adversarial proceed-
ings. While this principle certainly applies to civil and criminal pro-
ceedings, the nature of constitutional proceedings is different.
While one party, the applicant, has a clear interest in the proceed-
ings the identification of the other party is not straightforward. The
simple fact that an act was issued by a state organ does not nec-
essarily make that organ an appropriate adversarial party. Due to
political reasons, the organ might not have a real interest in
defending the constitutionality of the adopted act. Therefore,
some constitutional justice systems work in an inquisitorial way,
with the Constitutional Court establishing arguments in favour and
against constitutionality of the challenged provision. Other adver-
sarial systems provide that prosecution defends public interests
as a party.”

CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan, paragraph 35.

“In the absence of a competence on the settlement of dis-
putes of conflicts of competence in Kyrgyzstan, the Court should
be obliged by the Law to invite the various state powers
(Parliament, President; Government, Judiciary including prose-
cution if applicable) to submit their arguments as to the interpre-
tation of the constitutional provision. In this way, the Court would
benefit from a quasi adversarial procedure, even in the framework
of a purely abstract procedure.”

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraph 19.
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7.12 Repetitive cases

“(...) In other words if the judges of the Panel (at the stage of
admissibility) or the Chamber (during the consideration of the
case) realise that a matter raised by the applicant is similar to the
one that has already been decided, they have to terminate pro-
ceedings.

The Venice Commission recommends revising this provision
as it unnecessarily limits the power of the Chamber to decide on
the constitutional issues when they (re)appear in the law. The mere
fact of the existence of the decision should not be enough for ter-
minating the case or even for adopting inadmissibility decision.

For instance, if the Chamber upholds constitutionality of the
legal act, future petitions that may demand evaluation of constitu-
tionality of the same legal act should indeed be declared as inad-
missible, unless there are new circumstances, e.g. a consistent
different interpretation given to the contested legal provision by
the ordinary courts. However, if the petitioner questions constitu-
tionality of the norm, which is re-adopted despite the earlier find-
ing of unconstitutionality, the Panel and/or the Chamber should
not be precluded from considering the case. The Constitutional
Chamber should be provided with effective mechanisms to
ensure the binding nature of its decisions and offering a solution
when legislator fails to follow the ruling of the Chamber.”

CDL-AD(2014)020 Opinion on the Draft Constitutional Law
on Introduction of Amendments and Additions to the
Constitutional Law on the Constitutional Chamber of the
Supreme Court of Kyrgyz Republic, paragraphs 35-38.

8 Effects of decisions

“(...) the Constitutional Court should be allowed to refer the
case to the last instance ordinary court in cases where the uncon-
stitutionality lies only in the unconstitutional interpretation of the
law by that court and when there is no need to gather and exam-
ine further evidence (...)”

“(...) in order to make sure that the instructions by the
Constitutional Court to the ordinary courts are implemented, the
decision by the ordinary court should be annulled.”
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CDL-AD(2011)040 Opinion on the law on the establishment
and rules of procedure of the Constitutional Court of Turkey,
paragraphs 81-82.

8.1 Ex tunc v. ex nunc effects

“Articles 53-56 are not clear about the effect of the decisions
of the Court. It is not clear when the Court ‘abrogates’, ‘repeals’
or ‘annuls’ unconstitutional norms. Therefore, it is not clear if the
effects of its decisions are ‘ex tunc’ or ‘ex nunc’. A possible solu-
tion could be to fix the effects of decisions of the Constitutional
Court as ‘ex tunc’ and to foresee a possible exception allowing
under certain specific circumstances to maintain temporarily the
effects of the annulled act.”

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia, paragraph
22.

“Article 14 paragraph 3 Draft CC provides for a clarification of
the ex tunc effect by stating that judgments by the ordinary
courts, which have final force, can be reopened by an ordinary
court upon receipt of a complaint. Arigid application of an ex tunc
effect could potentially have serious implications for society and
could result in a heavy burden on the state budget if numerous
cases have to be reopened, which date back to the distant past.
The current legislation does not provide for an attenuation of this
effect by the Constitutional Court, as is the case for example in
Portugal where the Court itself can limit the effects of its ex tunc
judgments. Limiting the effects of a decision of the Constitutional
Court to future cases and cases, which have not yet been decision
in final instance has an advantage from the viewpoint of legal cer-
tainty.”

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraph 26.
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“Article 56 allows for the re-opening of all individual acts
based on a general norm found to be unconstitutional, which were
adopted no less than two years for before the request for the
reopening. Such requests must be made no more than six months
after the Constitutional Courts unconstitutionality decision on the
general act. This results retroactive effects, which can have seri-
ous consequences for society. It seems therefore prudent to
entrust the Constitutional Court to decide on the effects of its
decisions. Even with the limitation on two years, such retroactivity
can have very costly or negative effects (also on third parties) and
should be avoided.”

“Similar to Article 56 discussed above, Article 62 generalises
the effect of an individual complaint (even without a two year limita-
tion). Again, this can have serious and unexpected consequences
for society. It seems safer to have a general ex nunc effect with the
exception of the petitioner who should benefit from the complaint
and to leave the determination of possible retrospective effects of
an individual complaint to the Court. On the other hand, persons
imprisoned on the basis of an unconstitutional act should benefit
also retroactively from the Constitutional Court decision.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraphs 58,67.

“Both ex tunc and ex nunc decisions are sometimes found to
need attenuation. One possibility is to enable the constitutional
court to decide when its decision enters into force (either in the
past, as a middle course between nullity and derogation, or at
some moment in the future, or both). The other possibility is to
resort to techniques of (authoritative) interpretation that combine
adequate protection of the constitution and coherence of the
legal order in that not all provisions are removed immediately from
the legal order.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraph 192.

“An ex tunc effect of the Chamber’s decisions should be
applied with great caution, providing it in exceptional circum-
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stances only. It is absolutely necessary to provide the courts with
clear guidance with regard to the ex tunc effect of the Chamber’s
decisions.”

CDL-AD(2011)018 Opinion on the draft constitutional law on
the constitutional chamber of the Supreme Court of
Kyrgyzstan, paragraph 61.

8.2 Obligation for ordinary courts to reopen a case

“Article 33 settles three issues which were raised in the inter-
im opinion:

(...)

- the ordinary courts are held to reopen the case which had
been decided on the basis of an unconstitutional norma-
tive act in accordance with provisions of the Criminal and
Civil Procedure Codes (which need to complement the
present Law).

The constitutional complaint procedure would require more
specific regulation especially as concerns the effects of the deci-
sion as to the unconstitutionality of the normative act on the indi-
vidual act which resulted in the alleged violation of human rights
(Article 6 of the Draft Constitutional Law on Human Rights). Is the
individual decision annulled or only declared as being based on
an unconstitutional general norm and sent back for review to the
authority which took the decision (in most cases the Supreme
Court)? Article 33 seems to imply the second option. This should
be spelled out both in this draft law and in the administrative, civil
and criminal procedure codes. This authority should be obliged to
review the case on the basis of the abrogation of the normative
act on which it had based its decision. The corresponding part of
Article 33 could therefore read (...) proceedings on the case in
the court that adopted the final decision shall resume in accor-
dance with provisions of the Criminal Procedure and Civil
Procedure Codes on the basis of the abrogation of the normative
act by the Constitutional Court.”

CDL-AD(2002)005 Opinion on the Draft Law on the
Constitutional Court of the Republic of Azerbaijan, para-
graphs 9-10.
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8.3 Functions of the constitutional court

“In line with Article 85 of the Constitution, Article 11.2 Draft
Proceedings introduces a new competence for the Court to pro-
vide an official interpretation of the norms of the Constitution (...)”

(...) The Commission understands the fact that in new
democracies the existence of such a competence of a constitu-
tional review body may enable maintaining constitutional stability.
Nonetheless, in such cases, the Court is forced to render a judg-
ment without having had the benefit of hearing both sides.
Furthermore, it may happen that in the light of the binding inter-
pretation of a constitutional provision, a law based on this provi-
sion is unconstitutional. As the Court was only asked to interpret
the Constitution, this YV obviously unconstitutional - law remains
in force. The Venice Commission therefore does not recommend
the introduction of such a competence (...)"

CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
paragraphs 17-18.

“Even more than the possibility for the Court to initiate pro-
ceedings on its own motion, Article 110 brings the Constitutional
Courtin the political arena. The law should restrict the task to mon-
itor the implementation of constitutionality and legality from a gen-
eral supervision to monitoring the execution of its own decisions.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 80.

“A Constitutional Court should be able to annul or quash a
provision in a law that conflicts with the Constitution.”

CDL-AD(2009)014 Opinion on the Law on the High
Constitutional Court of the Palestinian National Authority,
paragraph 27.

“(...) The constitutional court must in any case reply to all
questions submitted and declared admissible (...)”
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“In any case, constitutional courts must be given the tools to
prevent unserious, abusive or repetitive complaints.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 155, 221.

8.4 Obligation to follow constitutional interpretation

provided by the constitutional court

“It is important to stress the relevance of the Constitutional
Court’s reasoning, which should guide ordinary courts. Respect
shown by the ordinary courts for the Constitutional Court’s rea-
soning is the key to providing an interpretation that is in conformi-
ty with the Constitution. This is due to the fact that only the inter-
pretation by the Constitutional Court is constitutional. Ordinary
courts or state bodies will only be able to apply a given law in a
manner that is in line with the Constitution if they base themselves
on this interpretation.”

“It is unusual to create a new constitutional procedure in
order to explain judgments rendered by the Constitutional Court.
The reasoning of the Constitutional Court’s judgment itself has to
explain the ruling, and this should not be the task of another, addi-
tional, judgment. While it is true that such a procedure exists in a
number of countries, it seems that in new democracies, where
legal culture is not yet settled, such a provision could even be
used to pressure a constitutional court into changing a previous
judgement in substance.”

“Judgments should be straightforward to understand and
should not need further explanation. Nonetheless, it may indeed
happen that the Constitutional Court, in its judgment, was not able
to solve the constitutional problem or it may even have created a
new problem. In such cases, a new judgment in a new procedure
should be delivered, but not as an explanation of the former rul-
ing.”

CDL-AD(2007)036 Opinion on Draft Amendments to the Law
on the Constitutional Court, the Civil Procedural Code and
the Criminal Procedural Code of Azerbaijan, paragraphs 22,
24, 25.
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“Article 69 obliging other state authorities to take into
account the legal reasons of the decision of the Constitutional
Court when they adopt a new individual act is also a positive ele-
ment. Often, the problems with other courts result from the fact
that they follow the operative part but not the reasoning of the
Constitutional Court.”

CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 71.

“An explicit legislative - or even better constitutional - provi-
sion obliging all other state organs, including the courts, to follow
the constitutional interpretation provided by the constitutional
court provides an important element of clarity in the relations
between the constitutional court and ordinary courts and can
serve as a basis for individuals to claim their rights before the
courts.”

- “A nuanced view is necessary when considering preliminary
ruling procedures. First, exceptions of unconstitutionality and
preliminary questions initiate review of a normative act. It is
uncontested that a decision following an exception of unconstitu-
tionality has a binding effect between the parties and that the
ordinary court is obliged to apply the constitutional court’s deci-
sion in the concrete case.”

CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, paragraphs 165, 170.

“The constitutional revision follows, inter alia, the judgment of
the Belgian Constitutional Court No. 73/2003, of 26 May 2003. It
might be considered as aiming in particular at reversing some
effects of this judgment. There is however no general standard
saying that a constitutional revision cannot go against a decision
of a constitutional court. This would make the Constitution as
interpreted by the Constitutional Court intangible. Frequent con-
stitutional amendments aimed at reversing decisions of the
Constitutional Court would however undermine constitutional cul-
ture, the authority of the Constitutional Court, and thus the
respect for the Constitution itself.”
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CDL-AD(2012)010 Opinion on the Revision of the
Constitution of Belgium, paragraph 67.

“From a functional perspective, the task of constitutional
courts can be described as safeguarding the supremacy of the
Constitution by providing an interpretation of it, which leads to a
coherent development of law on the basis of the principles con-
tained in the Constitution. Earlier case-law, even adopted on the
basis of constitutional provisions, which are no longer in force, is
an important source for this coherent development of the law. In
Hungary, many human rights principles have been formed over
years and have found their expression in the practice of the
Constitutional Court. The decision of the Constitutional Court of
Hungary on the abolition of the death penalty was ground break-
ing and acclaimed world-wide. It served as inspiration for the abo-
lition of the death penalty by the Constitutional Courts of South
Africa, Lithuania, Albania and Ukraine.

Itis a misconception that it is good for constitutional courts to
have a wide margin of appreciation. They should not take arbitrary
decisions, but provide for constitutional coherence through deci-
sions based on the Constitution and previous case-law.
Furthermore, any constitutional court is free to deviate from its
former decisions, provided it does so in a reasoned way.

Even if the constituent power were concerned that by basing
itself on its earlier case-law, the Constitutional Court could per-
petuate the old Constitution and would thus impair the effect of
the new Fundamental Law, the complete removal of the earlier
case-law would be neither adequate nor proportionate. Following
any constitutional amendment, it is the task of constitutional
courts to limit their reference to those provisions and principles
that have not been affected by an amendment.”

(...)

“The Venice Commission therefore cannot support the
Hungarian authorities’ argument that the Constitutional Court
should be more free to decide. As shown, there was no justifica-
tion to repeal the Constitutional Court's former case-law in order
to enable the Constitutional Court to renew its jurisdiction in cases
where it is necessary. It is inherent in a Constitutional Court’'s
approach to interpret a constitution on the basis of its provisions
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and the principles contained in it. These principles transcend the
constitution itself and directly relate to the basic principles of the
Council of Europe: democracy, the protection of human rights
and the rule of law. It is these principles which are reflected in the
case-law of the Constitutional Court since its establishment.”

CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the independence of
judges (including an explanatory note and a comparative
table) and on the changes to the Constitution proposed by the
Constitutional Assembly of Ukraine, paragraphs 92-94, 96.

“According to Article 21.2, the Secretary General shall “take
care of and be responsible” for the enforcement of the acts of the
Constitutional Court. Being “responsible” is asking too much from
a staff member who cannot be held responsible, for instance for
inaction by Parliament. The Secretary General can only be in
charge of following up on the execution of the decision.”

CDL-AD(2014)033 Opinion on the Draft Law on the
Constitutional Court of Montenegro, paragraph 28.

8.5 Re-opening of a case by the Constitutional Court

“Re-opening the case upon the discovery of new circum-
stances is highly unusual for constitutional courts. Article 96
runs also counter to Article 135.3 of the Amendment of the
Constitution, according to which ‘The Constitutional Court shall
perform its activity at the initiative of subjects provided by the
Law on the Constitutional Court.” Among these subjects, there
cannot be the Court itself. If the Court is given the power to
review its own judgements whenever new circumstances appear
or there is a changing of the provisions upon which the Court
has founded a previous judgement, this can endanger the
Court’s role in the constitutional system. In addition, several
questions need to be clarified: what are the terms of this possi-
bility, what is the relationship of the ‘new’ judgment of the
Constitutional Court with earlier decision, what about res judica-
ta objections etc.”
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CDL-AD(2002)016 Opinion on the Draft Law on the
Constitutional Court and Corresponding Amendments of the
Constitution of the Republic of Moldova, paragraph 66.

9 Relations of the constitutional court
with the media

“In accordance with Article 20 of the draft law, the mass
media shall not have the right to interfere in the Constitutional
Court's activities nor directly or indirectly exert influence on the
judges of the Court. Persons committing such acts bear legal
responsibility in the established legal order. The Commission
does not overlook the fact that sometimes a virulent press cam-
paign may exercise some influence on the judiciary. It also recog-
nises that the provision of Article 20 aims at safeguarding the judi-
ciary from such interferences. However, a very cautious approach
is required in order to obtain a fair balance between the interests
some administration of justice and those of freedom of expres-
sion guaranteed under Articles 47 and 50 of the Constitution of
Azerbaijan. The case-law of the European Court of Human Rights
in this field could provide guidelines on this issue.”

CDL-INF(1996)010 Opinion on the draft law on the
Constitutional Court of the Republic of Azerbaijan, p. 5.

“Although the publicity of the work of the Constitutional Court
has already been guaranteed by public hearings in procedures
before the Court, the publication of its decisions and the release
of communiquits to the media, it is highly appreciated that Article
1 Amendments provides that decisions of the Court and session
notifications are also to be published on the Internet site of the
Constitutional Court. This is especially relevant in view of the post-
ponement of the publication of decisions (see section L, below).
All decisions should be published immediately on the site, even if
their publication in the official journal may be postponed.”

CDL-AD(2011)050corr Opinion on draft amendments and
additions to the Law on the Constitutional Court of Serbia,
paragraph 12.
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Commission at its 63rd Plenary Session (Venice, 10-11
June 2005).

16. CDL-AD(2005)039 Opinion on proposed voting rules for the

constitutional court of Bosnia and Herzegovina, adopted
by the Venice Commission at its 64t Plenary Session
(Venice, 21-22 October 2005).
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17. CDL-AD(2006)006 Opinion on the Two Draft Laws amending
Law No. 47/1992 on the organisation and functioning of
the constitutional court of Romania, adopted by the Venice
Commission at its 66th Plenary Session (Venice, 17-18
March 2006).

18. CDL-AD(2006)016 Opinion on possible constitutional and
legislative improvements to ensure the uninterrupted func-
tioning of the Constitutional Court of Ukraine, adopted by
the Venice Commission at its 67th Plenary Session (Venice,
9-10 June 2006).

19. CDL-AD(2006)017 Opinion on amendments to the law on
the Constitutional Court of Armenia, adopted by the Venice
Commission at its 67th Plenary Session (Venice, 9-10 June
2006).

20. CDL-AD(2007)020 Opinion on the possible reform of the
Ombudsman Institution in Kazakhstan, adopted by the
Venice Commission at its 71st Plenary Session (Venice, 1-
2 June 2007).

21. CDL-AD(2007)036 Opinion on Draft Amendments to the
Law on the Constitutional Court, the Civil Procedural Code
and the Criminal Procedural Code of Azerbaijan, adopted
by the Venice Commission at its 72nd Plenary Session
(Venice, 19-20 October 2007).

22. CDL-AD(2008)015 Opinion on the Draft Constitution of
Ukraine, adopted by the Venice Commission at its 75t
Plenary Session (Venice, 13-14 June 2008).

23. CDL-AD(2008)029 Opinion on the Draft Laws amending and
supplementing (1) the Law on Constitutional Proceedings
and (2) the Law on the Constitutional Court of Kyrgyzstan,
adopted by the Venice Commission at its 76t Plenary
Session (Venice, 17-18 October 2008).

24. CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro, adopted by the Venice
Commission at its 76th Plenary Session (Venice, 17-18
October 2008).
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25. CDL-AD(2009)014 Opinion on the Law on the High
Constitutional Court of the Palestinian National Authority,
adopted by the Venice Commission at its 78th Plenary
Session (Venice, 13-14 March 2009).

26. CDL-AD(2009)024 Opinion on the Draft Law of Ukraine
amending the Constitution presented by the President of
Ukraine, adopted by the Venice Commission at its 79th
Plenary Session (Venice, 12-13 June 2009).

27. CDL-AD(2009)042 Opinion on Draft Amendments to the
Law on the Constitutional Court of Latvia, adopted by the
Venice Commission at its 80th Plenary Session (Venice, 9-
10 October 2009).

28. CDL-AD(2010)038 Amicus Curiae Brief for the
Constitutional Court of “The former Yugoslav Republic of
Macedonia” on Amendments to several laws relating to the
system of salaries and remunerations of elected and
appointed officials, adopted by the Venice Commission at
its 85th Plenary Session (Venice, 17-18 December 2010).

29. CDL-AD(2010)039rev Study on individual access to consti-
tutional justice, adopted by the Venice Commission at its
85th Plenary Session (Venice, 17-18 December 2010).

30. CDL-AD(2010)044 Opinion on the Constitutional Situation in
Ukraine, adopted by the Venice Commission at its 85t
Plenary Session (Venice, 17-18 December 2010).

31. CDL-AD(2011)001 Opinion on three legal questions arising
in the process of drafting the New Constitution of Hungary,
adopted by the Venice Commission at its 86th Plenary
Session (Venice, 25-26 March 2011).

32. CDL-AD(2011)010 Opinion on the draft amendments to the
Constitution of Montenegro, as well as on the draft amend-
ments to the law on courts, the law on the state prosecu-
tor's office and the law on the judicial council of
Montenegro, adopted by the Venice Commission at its 87t
Plenary Session (Venice, 17-18 June 2011).
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. CDL-AD(2011)015 Interim opinion on the draft decisions of

the high judicial council and of the state prosecutorial
council on the implementation of the laws on the amend-
ments to the laws on judges and on the public prosecution
of Serbia, adopted by the Venice Commission at its 87t
Plenary Session, (Venice, 17-18 June 2011).

CDL-AD(2011)016 Opinion on the new Constitution of
Hungary, adopted by the Venice Commission at its 87t
Plenary Session (Venice, 17-18 June 2011).

. CDL-AD(2011)017 Opinion on the introduction of changes

to the constitutional law "on the status of judges” of
Kyrgyzstan, adopted by the Venice Commission at its 87th
Plenary Session (Venice, 17-18 June 2011).

. CDL-AD(2011)018 Opinion on the draft constitutional law on

the constitutional chamber of the Supreme Court of
Kyrgyzstan, adopted by the Venice Commission at its 87th
Plenary Session (Venice, 17-18 June 2011).

. CDL-AD(2011)030 Amicus Curiae Brief for the Constitutional

Court of Bosnia and Herzegovina on the law of the
Republika Srpska on the status of state property located
on the territory of the Republika Srpska and under the dis-
posal ban, adopted by the Venice Commission at its 88t
Plenary Session (Venice, 14-15 October 2011).

. CDL-AD(2011)034 Joint opinion on the law on the protector

of human rights and freedoms of Montenegro by the
Venice Commission and the OSCE Office for Democratic
Institutions and Human Rights (OSCE/ODIHR), adopted by
the Venice Commission at its 88th Plenary Session (Venice,
14-15 October 2011).

. CDL-AD(2011)038 Opinion on the draft code of constitu-

tional procedure of Bolivia, adopted by the Venice
Commission at its 88th Plenary Session (Venice, 14-15
October 2011).

. CDL-AD(2011)040 Opinion on the law on the establishment

and rules of procedure of the Constitutional Court of



M3 npakTukn BeHeumaHcKom KOoMUccmmn

a1.

42

43.

a4

45.

46.

47

Turkey, adopted by the Venice Commission at its 88th
Plenary Session (Venice, 14-15 October 2011).

CDL-AD(2011)041 Amicus Curiae Brief on the case
Santiago Bryson de la Barra et Al (on crimes against
humanity) for the Constitutional Court of Peru, adopted by
the Venice Commission at its 88th Plenary Session (Venice,
14-15 October 2011).

. CDL-AD(2011)050 corr Opinion on draft amendments and

additions to the law on the Constitutional Court of Serbia,
adopted by the Venice Commission at its 89th plenary ses-
sion (Venice, 16-17 December 2011).

CDL-AD(2012)001 Opinion on Act CLXll of 2011 on the
Legal Status and Remuneration of Judges and Act CLXI of
2011 on the Organisation and Administration of Courts of
Hungary, adopted by the Venice Commission at its 90th
Plenary Session (Venice, 16-17 March 2012).

. CDL-AD(2012)008 Opinion on Act CLXIIl of 2011 on the

Prosecution Service and Act CLXIV of 2011 on the Status of
the Prosecutor General, Prosecutors and other
Prosecution Employees and the Prosecution Career of
Hungary, adopted by the Venice Commission at its 91st
Plenary Session (Venice, 15-16 June 2012).

CDL-AD(2012)009 Opinion on Act CLI of 2011 on the
Constitutional Court of Hungary, adopted by the Venice
Commission at its 91st Plenary Session (Venice, 15-16
June 2012).

CDL-AD(2012)010 Opinion on the Revision of the
Constitution of Belgium, adopted by the Venice
Commission at its 91st Plenary Session (Venice, 15-16
June 2012).

. CDL-AD(2012)014 Opinion on legal certainty and the inde-

pendence of the judiciary in Bosnia and Herzegovina,
adopted by the Venice Commission at its 91st Plenary
Session (Venice, 15-16 June 2012).
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. CDL-AD(2013)014 Opinion on the draft Law on the amend-
ments to the Constitution, strengthening the indepen-
dence of judges (including an explanatory note and a com-
parative table) and on the changes to the Constitution pro-
posed by the Constitutional Assembly of Ukraine, adopted
by the Venice Commission at its 95t Plenary Session
(Venice, 14-15 June 2013).

. CDL-AD(2013)028 Opinion on the Draft Amendments to
three constitutional provisions relating to the Constitutional
Court, the Supreme State Prosecutor and the Judicial
Council of Montenegro, adopted by the Venice
Commission at its 96t Plenary Session (Venice, 11-12
October 2013).

. CDL-AD(2013)034 Opinion on Proposals amending the
draft Law on the amendments to the Constitution to
strengthen the independence of judges of Ukraine (Venice,
6-7 December 2013).

. CDL-AD(2014)005 Report on the Protection of Children’s
Rights: International Standards and Domestic
Constitutions (Venice, 21-22 March 2014).

. CDL-AD(2014)010 Opinion on the Draft Law on the Review of
the Constitution of Romania (Venice, 21-22 March 2014).

. CDL-AD(2014)014 Amicus Curiae Brief for the Constitutional
Court of Georgia on Individual Application by Public
Broadcasters (Venice, 21-22 March 2014).

. CDL-AD(2014)015 Opinion on the Procedure for Appointing
Judges to the Constitutional Court in Times of Presidential
Transition (Venice, 13-14 June 2014).

. CDL-AD(2014)017 Opinion on the Draft Constitutional Law
on the Constitutional Court of Tajikistan (Venice, 13-14
June 2014).

. CDL-AD(2014)020 Opinion on the Draft Constitutional Law on
Introduction Amendments and Additions to the Constitutional
Law on the Constitutional Chamber of the Supreme Court of
Kyrgyz Republic (Venice, 13-14 June 2014).
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57. CDL-AD(2014)026 Opinion on the Seven Amendments to

the Constitution of “The former Yugoslav Republic of
Macedonia” concerning, in particular, the Judicial Council,
the Competence of the Constitutional Court and Special
Financial Zones (Venice, 10-11 October 2014).

58. CDL-AD(2014)027 Opinion on the Draft Concept Paper on

59.

60.

the Constitutional Reforms of the Republic of Armenia
(Venice, 10-11 October 2014).

CDL-AD(2014)033 Opinion on the Draft Law on the
Constitutional Court of Montenegro (Venice, 10-11
October 2014).

CDL-AD(2014)043 Opinion on the Law on Non-
Governmental Organisations (Public Associations and
Funds) as amended of the Republic of Azerbaijan (Venice,
12-13 December 2014).

=]
Gl



3|

N
S

Koucrurymonnoe MPABOCYAUE - 1(67) 15

MMEHEM PECNYBJINKU APMEHUSA

NMOCTAHOBJIEHME
KOHCTUTYUUOHHOIO CYQA PECIMNYBJIUKA
APMEHUA

no AENY Ob ONPEAEJIEHAN BOMNPOCA
COOTBETCTBUSAA BTOPOIO AB3ALIA
YACTU 3 CTATbM 36 3AKOHA PA "O rOCYAAPCTBEHHbIX
NEHCUAX" KOHCTUTYLIUN PECNYBJINKU APMEHUA
HA OCHOBAHUWN OBPALLEHUYA
SALLMTHUKA NMPAB YEJIOBEKA PA

r. EpeBaH 14 okTa6pa 2014 r.

KoHcTutyumoHHbin Cyn, Pecnybnnkmn ApmeHust B cocTaBe
. ApyTioHsiHa (NpeacepartenscTByowmin), ®©. ToxsaHa, A. TyHs-
Ha, A. XavaTtpsiHa, B. OraHecsiHa, . HazapsaHa, A. lNeTpocsaH
(ooknag4umk),

C y4acTueM (B pamMkax NMMCbMEHHOW Npouenypbl):

3aaBuTensa - 3awWmTHMka npae Yyenoseka PA K. AHopeacsHa,

NPUBNEYEHHOrO B Ka4eCTBe CTOPOHLI-OTBETYMKA MO Aeny
opunumanbHoro npeacrtasnutens HaunoHanbHoro CobpaHusa PA
- HadanbHuka lOpunanyeckoro ynpaesnenuss Annaparta Hauwo-
HanbHoro CobpaHus PA A. CaprcsiHa,

cornacHo nyHkty 1 ctaten 100, nyHkTYy 8 Yactm 1 cTaTbu
101 KoHcTutyumm PA, ctatbam 25, 38 1 68 3akoHa PA "O KoHc-
TMTYumMoHHom Cype”,

paccMOTpEN B OTKPbITOM 3acefaHumn rno nMCbMEHHOM Npo-
uenype geno "O6 onpeaeneHnn Bonpoca COOTBETCTBUS BTOPO-
ro absaua yactn 3 ctatbn 36 3akoHa PA "O rocygapCTBEHHbIX
neHcuax” KoHctutyunm Pecnybnuku ApMeEHUSt HA OCHOBaHWUU
obpalleHus 3awmTHmKa npae YyenoBeka PA™
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MoBOOOM K PacCMOTPEHUIO Aena ABUIOCb 3aperncTpmpo-
BaHHoe B KoHcTuTyunoHHom Cyne PA 13 masa 2014 ropga obpa-
LeHve 3alwnTHrKa npae Yenoseka PA.

M3y4mB nMcbMeHHOe CooOLeHMe aokiaaYymMka no HacTos-
LemMy aeny, NMCbMeHHble 0ObACHEHUS CTOPOHbLI-3asABUTENS U
CTOPOHbI-OTBETYMKA, a Takxke uccnenosaB 3akoH PA "O rocypap-
CTBEHHbIX NMeHcuax”, nMmerLumecsa B gene Apyrne OOKYMEHThI,
KoHcTutyunoHHbin Cyn, Pecnybnukmn Apmenns YCTAHOBUN:

1. 3akoH PA "O rocyaapCTBeHHbIX NeHcuax” npuHAaT Haum-
oHanbHbiM CobpaHuem PA 22 pekabps 2010 roga, nognmcaH
Mpe3npeHtom PA 30 nekabpsa 2010 ropa v BCcTynun B cuny ¢ 1
aHBaps 2011 ropa.

OcnapuBaeMblii N0 HAcToSLEMY AeNy BTOpol ab3au, 4acTtu
3 ctaTtbn 36 3akoHa PA "O rocynapCTBEHHbIX NeHcusax", o3ar-
naBneHHon "Bbinnata HEBbINJAYEHHON CyMMbl NeHCUU", ycTa-
HaBNMBaET:

"9Ta cymma BbInja4yMBaeTcs, eCnm 3asBieHne n Heobxoam-
Mble OOKYMEHTbI MPeACTaBASOTCA B nogpasaeneHme, HasHava-
loLLLEE MEHCUIO, B TEYEHME LWECTU MECSLEB MOC/Ie CMEPTU MEH-
cuoHepa. B cnyyae HenpeacTaBieHUs 3asB/IEHUS B LUECTUME-
CSIYHbIN CPOK HEBbINIAYEeHHas BCIeACTBME CMEPTUN NEHCMOHEpPA
CYMMa MEHCUU MOANEXMUT HAcNefoBaHUIO, ecnu 3asaBfIEHME U
HeobxoaMMble AOKYMEHTbI NPEACTaBNAIOTCS B NoapasaeneHme,
Ha3HavalLee NeHCUIO, B TEHEHME ABEHAALATN MECSLER NOCTe
CMepTn NeHcnoHepa".

OcnapuBaemMoe MONOXEHVE B OENCTBYIOLLEN peaakuum
3akpenneHo 3akoHom oT 19 mapta 2012 roga 3P-100-H "O
BHECEHUN N3MEHEHU N gononHeHun B 3akoH PA "O rocynap-
CTBEHHbIX NeHCcUax".

2. OcnapuBas KOHCTUTYLIMOHHOCTb BTOPOro absata 4acTtu
3 ctatbu 36 3akoHa PA "O rocynapCTBEHHbIX MeHcUsaX", 3asBu-
Tenb CYMTAET, YTO YMNOMSHYTOE MOJIOXEHNE MPOTUBOPEYUUT
ctatbsam 31 n 37, a Takxe 4actn 3 ctatbh 42 KoHCTUTYUMK PA.

3aaBuTtenb cumTaeT, 4To NpaxpaHckuii kogekc PA oTHoCcK-
TeNbHO HacnenoBaHUS HEBbIMIAYEHHOM CYMMbI MEHCUN, B OT/N-
yne OT ocnapMBaeMoro MNoNOXeHusl, NpeaycMaTpuBaeT UHOe
pernameHTupoBaHue. CornacHo 3asBUTENO, U3 pernameHTu-
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poBaHusa [paxpaHckoro kogekca PA MOXHO caenatb BbiBOA,
4YTO XOTH NMPeayCMOTPEH LUECTUMECHAYHbBIN CPOK AN MPUHATUSA
HacneacTea, TEM HE MEHee Takke YCTaHOBJIEHO, YTO Hacnen-
CTBO MOXET BbITb MPUHATO HacnegHMKoM 6e3 obpalleHns B cya,
Mo UCTEYEHUN CPOKa, YCTAHOBJIEHHOrO AJ1 €ro NPUHATUSRA, NMPu
HaNYUM COrnacus BCex OCTallbHbIX HACNEOHWUKOB, NPUHSABLLNX
HacneacTBo, a TakKe BO3MOXHOCTU 0OpallleHns B Cy[, C LENblo
MPU3HaAHUA MPUYUH MPOMNycka CPpoKa MNPUHATUA HacneacTBa
yBaxuTtenbHbiMM. OcnapnBaemMoe Xe NnosioXeHne CBoOUM perna-
MEHTUPOBAHMEM OrpaHMUYMBaAET NMPaBo NMLa Ha Noy4eHue He-
BbIMN/IA4Y€HHOW CYyMMbI NEHCUM B Cllydae CMEePTU NEHCUOHepPa U
COOTBETCTBEHHO TakXe co34aeT NPOTUBOPEYNE He TOJbKO C
pernameHTaumammn 'paxgaHckoro kogekca PA, HO 1 ¢ nonoxe-
Huamm KoHctutyumm PA.

3asaBUTENb YTBEPXOAET, YTO XOTH cTaThel 64 npeaplaoyLle-
ro 3akoHa PA 2002 ropa "O rocynapcTBeHHbIX NeHcuax” 1 Obin
YCTaHOBJIEH LLIECTUMECSHYHbIA CPOK, OHAKO 3TO HE KacasloCb
HacnenoBaHUS HEBbIMNNAYEHHbIX CYMM, U3 4Yero CTaHOBMIOCH
O4YEBUAOHO, 4YTO B Clly4ae HacnengoBaHMSA NPaBOOTHOLLUEHUE yXe
perynupoBanochb I'paxaaHCcKkum Kogekcom PA - obimnmm pery-
JIMPOBAHUAMUN HACNEACTBEHHbIX MPaBOOTHOLUEHUNI. A HOBOE
pernameHTMpoOBaHME OCNapuBaeMOro rnonoXeHmnsa 3akoHom PA
"O rocypapcteeHHbIX neHcuax"” 2010 roga BegeT K yxXyaLeHuo
NMPaBOBOro MOJIOXEHUS LA N TEM CaMbIM - K MPOTUBOPEYUIO
Takxe ¢ nonoxeHmamm 4yactn 3 ctatbn 42 KoHcTUTYLun PA.

3asaBUTENb CHMTAET, YHTO OCNapnBaeMoe NpaBoOBOE pPerynu-
poBaHue NpenaTcTByeT 3pHeKTUBHOMY OCYLLECTBAEHUIO NPaBa
COOCTBEHHOCTU NMLA, a TakXke He ucxoaut ms TpedoBaHui
NPUHLMNA BEPXOBEHCTBA NpaBa 1 co3gaeT nNpobiemMy 1 KOHCTU-
TYLUMOHHOCTU, N NPOTMBOPEYUs MeXaAyHapoaHbiM obsa3aTerb-
ctBam PA.

3. CTopoHa-oTBETYMNK, BO3paxas NPOTMB apryMeHTOB 3as-
BUTENS, CYMTAET, 4TO BTOpPOM ab3al, yactn 3 ctatbn 36 3akoHa
PA "O rocynapCTBEHHbIX NeHcusax" cooTBeTCTBYeT TpeboBaHU-
am ctatenn 31 n 37, a takxke yactn 3 ctatb 42 KoHCcTUTYUMKM PA.

CornacHo oTBeTYMKY, OCMapuBaeMoe NOJIOXEHWE O Hac-
NefoBaHUSA yKasaHHbIX CYMM YCTaHaBNMBAaET yCliOBUE, HE npe-
oycMmoTpeHHoe [paxaaHckum Kogekcom PA, a MMEHHO: Nucb-
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MeHHOe obpallleHue B NogpasaeneHne, HasHavawee NeHcuio,
ONs NONy4EHUA COOTBETCTBYIOLLEN CYMMbI, YTO HaX0OuUTCS BHE
npeomeTta perynupoBaHusa 3akoHa PA "O rocynapCTBEHHbIX
neHcuax”.

CTOpOHa-0TBETYNK HAXOAWUT, YTO AaHHas npobnema He
cos3paeTt npotuBopedme ¢ KoHctutyumen PA, a nmeeTtcs npoTu-
Bopeume mexnay paxaaHckum kogekcom PA n 3akoHom PA "O
rocygapCTBEHHbIX NeHcuax". Kpome Toro, CornacHoO OTBETUMKY,
3Ta npobnema BbI3bIBAET HEOAHOOOPA3HYID MPaBOMPUMEHU-
TENbHYID MNPaKTUKY, YTO AOJDKHO OblTb MCMNPaBNEeHO Mocpea-
CTBOM YCTPAHEHUS CYLLECTBYIOLLLEro NPOTUBOPEYUS MEXAY OC-
napmBaemMbiM MNONOXEHMEM M [paxaaHCKUM kogekcom PA, un
HanpaBfieHHbIN Ha 3TO MPOEKT 3aKOHOOATENIbHbLIX U3MEHEHWU
y>Xe HaxoauTcs B obpalleHnu.

CornacHo oTBETYMKY, MOCTONbKY, MOCKOJIbKY B aCNeKTe Co-
OTHOCUMOCTM 3aKoHa 1 KOAeKca ocrnapmBaemMoe nosoXeHne no
CYyTU MPOTUBOPEYUT NPEeAyCMOTPEHHbIM [paxaaHCKUM KOOEK-
coM PA perynupoBaHuam, a He KoHcTutyuum PA, cyxxaeHus oT-
HOCUTENbHO ero obpaTHOM cusibl HEOBXO0AMMO paccMaTpuBaTb
MMEHHO B LAHHOM KOHTEKCTE.

4. KoHcTatupysi B pamkax KOHCTUTYLWOHHO-MPaBOBOro
crnopa no HacTodAWEeMY Aeny, YTO OcCnapruBaemMoe NPaBoBOE pe-
ryanpoBaHue KacaeTcs NPaBOOTHOLLEHUIM B CBA3M C Hacneao-
BaHMEM CYMMbl NEHCUM, HEBbIMA4YEeHHOW BCNeACTBME CMEPTU
NeHCcUoHepa, y4nTbiBas Takxe NpaBoBYO NO3uunto KOHCTUTy-
unoHHoro Cyaa, BblpaXeHHyto B lNocTtaHOBNEHUN OT 4 oKTAbps
2006 ropma MKC-649, cornacHo KOTOPOWM "MeHcusl, ABNSASACH
CPenCTBOM coumanbHOro obecneyeHmns, Takxke ansertcs dop-
MO COOCTBEHHOCTW COrflacHO npeueneHTHoMy npaBy EBpo-
nenckoro cyna”, KOHCTUTYUMOHHLI Cyn cuymTaeT Heobxoam-
MbIM PACKpPbITb KOHCTUTYLIMOHHO-NPABOBOE COAEPXaHMNE ocna-
p1BaEMOro NpPaBoOBOro PerynimpoBaHns, 0COOEHHO YYNTbIBas:

a) KOHCTUTYLIMOHHbIE MOJIOXEHUN O npaBe COOCTBEHHOCTMH,

0 ero OCyLIECTBNEHNN, OFPAHNYEHNN 1 3aLLUTE, a TaKXe
rnpaBoOBble NO3ULNN OTHOCUTENIbHO HUX, BbIPaXXEHHbIE B
nocTtaHoBneHuax KoHcTutyuuoHHoro Cyana PA;

0) HanM4ne KOHKPETHbIX rapaHTuUin obecnevyeHus NernTum-

HbIX OXWOAHWIA, 3aWnTbl NpaBa COHBCTBEHHOCTU, 0OYyC-
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JIOBJIEHHbIX HEOBXOAMMOCTbLIO 0H6ecnevyeHnss BEPXOBEH-
CTBa npaea.

KOHCTUTYUMOHHBIN Cya KOHCTATUPYET, YTO COrnacHoO 4acTu
1 ctatbn 8 KoHcTUTyummn PA "B Pecnybnvke ApMeHus npusHa-
eTcsa U 3almuiaeTcs npaBo Ha cobcTBeHHOCTL". Peanmsaums
3TOro KOHCTUTYLUMOHHOIO nonoxeHus rapaHtupyetcs KoHctn-
Tyuuen PA, B yacTHOCTU cTatbsamun 31 1 43.

CornacHo yactam 1-3 ctatbn 31 KOHCTUTYUMK PA "Kaxabli
MMeeT NpaBo Ha BNaaeHue, NoJib30BaHMe, pacnopsxXeHne CBO-
el CoBCTBEHHOCTbLIO U ee HacnegoBaHMe No CBOEMYy YCMOTpe-
Huto. OcyuwecTBneHne npasa COOCTBEHHOCTU HE A0/MKHO HAHO-
CUTb Bpen okpyXalollen cpene, HapyllaTb npaBa M 3akOHHbIe
MHTEpPECH! MHbIX AL, 0bLLECTBa 1 FrOCyoapcTBa.

Hunkoro Henb3sa nuwaTb COOCTBEHHOCTU, 32 UCKJIIOHEHNEM
npeaycMoOTPEHHbIX 3aKOHOM Clly4aeB - B cyaebHOM nopsake.

OT4yyxneHne cobCTBEHHOCTM ANS HyXa obLlecTsa U rocy-
napcTBa MOXET ObliTb NMPOM3BEAEHO TOJIbKO B UCK/TIOYNTENbHbIX
cny4yasax npu HanM4YMmM BbICLLINX OBLLLECTBEHHbLIX MHTEPECOB B YC-
TaHOBNIEHHOM 3aKOHOM MNOpPSAKe C NpenBapuTesibHOW pPaBHO-
LLIEHHOW KOMMeHcaunemn”.

B ctatbe 43 KoHcTUTyummn PA 3akpenneHo, 4Tto "orpaHuye-
HNS OCHOBHbIX MpaB 1 cBOOOM, YenoBeka 1 rpaxgaHnHa He Mo-
ryT NpeBblllaTbh Npeaenbl, YCTaHOBNEHHbIE MeXAyHapOaHbIMU
obsa3atenscteamm Pecnybnmkm ApmeHuns”. B 4acTHOCTU, cTaTbs
1 MpoTtokona Homep 1 Kk EBponeickon koHBeHUMn O 3awwnTe
npaB 4YeyloBeKa M OCHOBHbIX CBOOOM, ycTaHaBnmBaeT: "Kaxnoe
dun3nyeckoe nnm lpuagnveckoe nnLo MMeeT npaBo Ha becnpe-
NATCTBEHHOE NOJIb30BaHME CBOE COOCTBEHHOCTLIO", a 4acTb 2
ctatbn 17 Bceobuien npeknapauun npae 4YenoBeka yctaHaBIN-
BaeT: "Hukto He OomkeH ObiTb MPOW3BOJIBHO NIMLLEH CBOEro
mmyulecTea”.

K Bonpocam npaBa coOBCTBEHHOCTU, €ro peannsaumnm, or-
paHnyenus n sawmntbl KOHCTUTYUMoHHBLIN Cya PA obpawancs Bo
MHOTIMX CBOMX MOCTAHOBIEHUSAX. B 4acTHOCTU, NpaBoOBbIe NO3M-
unmn, BbipaxeHHble B NoctaHoBneHusax ot 18 anpensa 2006 ropa
MKC-630, 18 mapTta 2008 roga MNMKC-741, 13 uniona 2010 ropa
MKC-903, 24 ¢pespansa 2012 ropa NKC-1009, npyMeHUMBbI Tak-
Xe No HacTosALeMy aeny.
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5. KoHcTuUTyumoHHbin Cya, KOHCTATUPYET, YTO BTOPOW ab-
3au, 4acTtm 3 ctatbk 36 3akoHa PA o1 22 nekabps 2010 rona 3P-
243-H "O rocymapcTBEeHHbIX NeHcuax" B pedakuumn, OencTByto-
wen no 3akoHy PA ot 19 mapTta 2012 roga 3P-100-H, yctaHaB-
nuean:

"9Ta cymma BbInsa4MBaeTcs, ecnm 3asBieHne n Heobxoam-
Mble OOKYMEHTbI MPeACcTaBnsOTCS B nogpasaeneHme, HasHava-
loLLLEE MEHCUIO, B TEYEHME LWECTU MECSLEB MOC/Ie CMEPTU MeH-
cuoHepa. B cnyyae HenpeactaBneHus 3asBNeHUs B OaHHbIN
CPOK HEBbIMJAaYeHHass CyMmMa MeHCUM NoANIexXnT HacnenoBa-
HMO". I3 ynOMAHYTOro npeabiayLiero npaBoBoOro perynmpoBa-
HUS cnefyeT, YTO NPaBOOTHOLLEHUS B CBS3KW C HAcNeA0BaHNEM
perynupytotcsa paxaaHckum kogekcom PA. CTonT oTMeTuTb,
4YTO aHaAJIOMMYHOE pernaMeHTUpPoOBaHME NpeaycMaTpuBana Tak-
Xe yacTb 7 cTtatbn 64 3akoHa PA oT 19 Hos6psa 2002 rona 3P-
519-H "O rocynapCTBEHHbIX MeHCUsSX".

BO M3MeHeHMe BbILLEYNOMSAHYTOrO NMpeablayulero perna-
MeHTMpoBaHus 3akoHoMm PA ot 19 mapTta 2012 ropa 3P-100-H
"O BHeceHUn nameHeHu n gononHeHui B 3akoH PA "O rocy-
DapPCTBEHHbIX NeHcuax" BTOpoi ab3al 4yactu 3 ctaTbn 36 Obin
N3/10XEH B HOBOW peaakuun, corflacHO KOoTopoi: "3Ta cymma
BbIMNJIA4YMBAETCSA, ECNU 3asBIEHME N HEOOXOAUMbIE OOKYMEHTHI
NpeacTaBnalOTCAa B NoApasaesieHme, HasHavalollee NeHcuto, B
TEeYEeHNe LEeCTM MECSLLEB NOCNe CMepTn NeHCMoHepa. B cnyyae
HenpeacTaBieHUs 3asB/IEHUS B LUECTMMECSYHbIM CPOK HEBbIM-
navyeHHass BCNIeACTBME CMEPTU MEHCUOHEpa CyMMa MeHCUn
NoONEeXUT HacneaoBaHUIO, €Cnn 3asaB/IEHME U HeobxoauMmble
OOKYMEHTbI MPeACcTaBnsoTCS B NoApasaefieHre, HagHavatlollee
NEeHCUI0, B TeYEHMe OBeHaauaTn MecsaueB Nocrie CMepTU MeH-
cnmoHepa”.

AHanna yactun 3 ctatbm 36 3akoHa PA "O rocynapCTBEHHbIX
neHcusax" NokasbiBaeT, YTO OHA PeryampyeT NpPaBOOTHOLLEHNS B
CB$131 C BbIMIATOW HEBbLIMNIAYEHHOW BCNEACTBNE CMEPTU MEHCU-
OHepa CyMMbl MEHCUM C NPAaBOM HacneaoBaHUs 3TOM CYyMMbI, a
Takxe C peanmMaaumein jaHHoro npaea.

KoHCTUTYUMOHHbIN Cya noATBEepXX4aeT CBOIO NMPaBOBYIO MO-
31UMIO, BblpaxeHHyto B lMocTaHoBneHun oT 18 cenTabpa 2010
roga NKC-917, cornacHo kotopon "B cuny 4yactn 1 ctatbn 42
KoHcTutyumn PA rocygapcTBO NpuU3HAET TakXke npaBo Hacne-
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[0BaHNS, KOTOPOE BKJIIOYAET HE TOJIbKO NPaBo Nnepenayu B Hac-
NefcTBO, HO M NPAaBO MOJIyYeHNS HAcCNeacTBa.

MpaBo Ha HacnencTBo obecnedyvBaeT 3awmMTy MpaB
COOCTBEHHMKA TakXe MOCfe ero CMepTu, Oenass BO3MOXHbIM
NMPEeeMCcTBEHHOCTb €ro COOCTBEHHUYECKMX NMpaBoMounii. B 10
X€e BpeMs OHO CO3[aeT O HacnegHuka KOHCTUTYLMOHHO 3a-
LWMLLLEHHYIO BOSMOXHOCTb MPaBONpPEeEeMCTBA MO OTHOLUEHUIO K
cobCTBEHHOCTU HacnepopaTtens”.

Y70 KacaeTcs ocrnapnBaemMoro rno HacTosweMy Aeny npaBo-
BOrO MOJIOXEHUS OTHOCUTENBHO NMPABOBOr0 PEryIMPOBaHNS pe-
anMsaumn npaea HaclefoBaHUS HEBLIMIAYEHHOW BCNeACTBUE
CMEPTU NEHCUMOHEPA CYMMbI NEHCUN, TO KOHCTUTYLUMOHHBIN Cya,
HaxoguT, 4TO 3akoHopaTenb 3akoHom ot 19.03.2012 r. 3P-100-
H ycTaHaBnnBaeT HOBOE NpPaBOBOE YC/IOBUE, MO KOTOPOMY OCY-
LWLECTBJIEHME MpaBa HacnenoBaHus obycnaBnmBaeTcs npea-
CTaB/IEHMEM 3asB/IEHNS N HEOOXOAMMbIX JOKYMEHTOB B NoApas-
heneHne, HasHadvalllee NeHCcuo, B Te4eHne ABeHaauaTtm me-
csiLeB Mocsie CMepTU NeHcuoHepa. A nboe, 0cobeHHO HOBOE,
NpaBoOBOE YCNOBME AOJPKHO UMETb NPABOMEPHYIO LEeb co3na-
HUSa 6onee aPpdEKTUBHBIX rapaHTUi, KOTopas HE MOXET ObiTb
peann3oBaHa UrHOPMPOBAHMEM KaKOM-NMOO KOHCTUTYLIMOHHO-
nMpaBoOBOW HOPMbI 1 MpuHUMNa. B ycnoBmsax gaHHOro npaBoBOro
pPEerynnpoBaHnsl HOBOE NMPaBOBOE YCOBME - ABEHaaLaTUMecsy-
HOE BPEMEHHOE OrpaHNYEHNE - UCKITIOHAET BO3SMOXHOCTb MOJy-
YeHUs1 HEeBbIMIAYEeHHOW BCNEACTBME CMEPTU MEHCUOHepPa CyM-
Mbl MEHCUM B Cllydae Npornycka 3TOro cpoka no yBaXUTesNbHOM
npuymnHe. YctaHaBnmeass HOBOE MpaBOBOE YCNOBME, 3aKoHOOa-
TENb HE NpeaycMaTpMBaeT BO3MOXHOCTb CUUTATb YBaXUTENb-
HbIMW MPUYMHBI NPOMNyCcka ABEHAALATUMECSYHOro Cpoka, B TOM
yucne B cynebHom nopsake. KOHCTUTYUMOHHBbIM Cya, cumTaer,
YTO OTCYTCTBME NOAOOHOrO NPaABOBOro PEryMpPOBaHNSA NPEnsT-
CTBYET MOJIHOLEHHOMY OCYLIECTBNEHUID KOHCTUTYLUMOHHOIO
npaBa cOBCTBEHHOCTW, B YACTHOCTU YCTAHOBJIEHHOMN CTaTbsiMU
18 1 19 KoHcTuTyuum PA 3awmte 3TOro npaBa B OTHOLUEHUSX B
CBSI31 CO CPOKOM MPUHATUS HacneacTea.

Mcxoas 13 BbILLEN3NIOXEHHOrO, NMPUHMMAas 3a OCHOBaHWE
npasoBble Mo3vumn KoHcTUTyumoHHoro Cyna OTHOCUTENbHO
npaeBa COOCTBEHHOCTU, €ro OrpaHNYeHunst, OCYLLLIECTBJIEHNS U 3a-
WMThI, @ TaKXe y4UTbIBas NpaBoOBbIE perynnpoBaHus 3akoHa PA
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"O rocymapCTBEHHbIX NeHcusx", pe3ynbTaTbl UCCNEeOoBaHUS
NMUCbMEHHOro OOBACHEHUS MPUBEYEHHOrO B KAQ4eCTBE CTOPO-
Hbl-OTBETYMKA MO HacTosLleMy aeny HaumoHansHoro CobpanHus
PA, KOHCTUTYUUOHHBbIN Cya HaxoamT, 4TO YCTaHOBJIEHHOE ocna-
pYBaeMbIM MPaBOBbIM PEryMPOBaHNEM ABEHAOLATUMECAYHOE
BPEMEHHOE orpaHu4yeHne He obycnoBneHo TpeboBaHMeEM oxpa-
Hbl MYBAMYHBIX LLEHHOCTEN N B PE3YNbTATE HE LEeNeHanpaBieHo
Ha obecneyeHne pasymMHOro 6anaHca Mexay npaBamMu
COBCTBEHHMKA U MHbIX 1L, 1 NyGAnYHbIMU MHTepecamu. Ob6oc-
HOBaHMEM NOA0BHOIO OrpaHNYEHNA MOXET CNTYXXUTb YTOYHEHWE
cyabbbl HACNEeACTBEHHOM MacChl, MPaBOBOE PEryIMPOBaHME KO-
TOpOW, 0gHaKko, NpeaycMoTpeHo paxaaHckmm kogekcom PA.

6. B pamkax paccMoTpeHus HacTosauero gena KoHCTUTy-
LMOHHbIA Cyn cyntaeT HeobXxoanmMbiM 06pPaTUTLCA K COOTHOLLIE-
HMIO OCNapuBaemMoro NpPaBOBOr0 PEryimpoBaHUs U NPaBOBbIX
perynmpoBaHnii B CBA3M C HacnegoBaHMeM [paXxaaHCKoOro Ko-
nekca PA.

CornacHo yactn 2 ctatbn 1184 NpaxgaHckoro koaekca PA
"HacnegoBaHMe peryaupyertca HacToswmm Kogekcom, a B ciy-
4yasix UM YCTAHOBJIEHHbIX - N UHLIMM 3akoHamun". AHanu3 noka-
3blBaeT, 4TO HECMOTPSA Ha TO, 4YTo [paxpaHckmin kogekc PA He
COOEPXUT HMKAKOrO MOJIOXEHUA OTHOCUTENIbHO NpenycMoTpe-
HUS Kakoro-nnobo pernameHTupoBaHms no 3akoHy PA "O rocynap-
CTBEHHbIX NEHCUAX", TEM HE MEHEE OCMNapuBaemMoe no HacTos-
LemMy oeny npaBoBoe nonoxeHne 3akoHa PA "O rocynapcTBeH-
HbIX NeHcKaAxX" npegycMaTpuBaeT NPaBOBble PEryIMPOBaHUS, HE
CO3BYYHbl€ C NPaBOBLIMU PEryNMPOBaHNAMM ['paxkaaHCKOro KO-
nekca PA. CornacHo yactn 3 ctatbn 1249 NpaxaaHCKOro Koaek-
ca PA, nocBsiLLEHHOMN Hacnen0BaHUIO HEBLIMIAYE€HHbIX CYMM 3a-
paboTHOIM NnaTbl, NEHCUIA, MOCOOUI K NNaTexen B BO3MELLEHNE
Bpena, "ecnu HeT nnL, KoTopble MMenun 6bl Ha OCHOBAHUN MYyHK-
Ta 1 HacTosILLEN cTaTbW NPaBO Ha NOJIyYEeHME CYMM, He Bbinja-
YeHHbIX YMepLUEMY, UM OHW He NpeabsaBUAn TPeboBaHWI O BbIM-
nate aTUX CYMM B YCTaHOBJIEHHbI CPOK, COOTBETCTBYyOLIME
CyMMbl BKJIOHAIOTCH B COCTaB HacneactBa M HAcneaylTcs Ha
0bLWMX OCHOBaHUAX, YCTAHOBNEHHbIX HacTosAwuM Koaekcom™.
To ecTb B cny4ae HecobnoaeHns NnpeaycMoTpeHHoM MpaxaaHe-
KnMm kKomekcom PA ocobGoi npouenypbl MPUMEHSAOTCSH obLine
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npasuna HacnenoBaHusa. CornacHo YacTtu 1 ctatbn 1226 1 yac-
™1 1 cTatbn 1227 MNpaxpaHckoro kogekca PA npuHaTne Hacnen-
CTBa OCYLUECTBASIETCA NOJAYEeN HOTAPUYCY MO MECTY OTKPbITUS
HacneacTBa 3asiBfIeHUs HacnegHMka O MPUHATUW HacnencTea
W1 ero 3asiBfIEHNS O BblJaye CBUAETENLCTBA O NPaBe Ha Hacnen-
CTBO B TEYEHME LLIECTU MECSLIEB CO AHSA OTKPbLITUS HACNencTea.
OpHako 3TOT CpOK He aBnsieTcs abCoMOTHBIM, U HACNeAHUK MO-
XET NPUHATbL HACNeacTBO 6e3 Kaknux-nmbo BPEeMEHHbIX OrpaHu-
YeHUI Npu yooBNETBOPEHNN HEKOTOPbLIX PEKBU3UTOB. Tak, cor-
nacHo 4dactm 1 ctatbm 1228 IpaxpgaHckoro kogekca PA "Ha-
CNneacTBO MOXET ObiTb MPUHATO HACNEOHUKOM MO UCTEYEeHUn
cpoKa, yCTaHOBNEHHOro Ans ero nNpuHaTus, 6e3 obpalleHus B
cyn, Npu yCNIOBUM COrnacusi Ha 3TO BCEX OCTalbHbIX HACNEeaHW-
KOB, NPUHSABLLMX HAcCNeACcTBO". 3aKkoHOoAAaTeNb He NpeaycMaTpu-
BaeT HMKAKOro BPEMEHHOIO OrpaHNYeHns s OCYLLECTBAEHNS
aToro npaea. CornacHo 4Yactu 2 TOl Xe cTaTby "Mo 3asBNEeHUIO
HacnegHuka, NPonycTUBLLEro CPoK ANS NMPUHATUS HAcCNeacTBa,
CyO, MOXET NpU3HaTb ero NPUHSBLLMM HACNeaCTBO, ECNV HANAET
MPUYMHBI NPOMNYyCKa CpoKa YBaXUTENbHbIMU, B 4HACTHOCTU, €Cnu
YCTaAHOBWT, 4YTO 3TOT CPOK Obla1 MPOMYLLEH MOTOMY, 4TO Hacnea-
HMK HE 3HaN N He OoMKeH Obln 3HaTb 06 OTKPLITUM HACNeacTBa u
npwv YCNOBUM, YTO HacneaHWK, NPONyCTUBLLMIA CPOK A1 NPUHSA-
TNSI HacnNeacTBa, obpaTuNCcs B Cyd B TEUYEHUE LLUECTU MECSLEB
nocne TOro, Kak MPWYMHBLI ApoMnycka 3TOro cpoka otnanun”.
30ecb 3aKoHOoaaTeNb TAKKE HE CTAaBUT HUKAKUX BPEMEHHbIX Or-
paHUYEeHN ans NPOMEXYTKa BPEMEHU MeXay NCTeYEHNEM CPO-
Ka NPUHATUA HacneacTea M MOMEHTOM, KOraa oTnana npuynHa
nponycka 3Toro cpoka. To ecTb HE3aBUCUMO OT TOr0, CKOJIbKO
BPEMEHN MPOLUNO NOCNE UCTEYEHUS CPOKa NPUHATUS Hacnepn-
CTBa, BCe paBHO B c/lydae obpalleHns B Cy[, B TEYEHME LLIECTU
MecCsILER MNocsie TOro, kak oTnanau NPUYmnHbI MPOMNycKa 3Toro Cpo-
Ka, NPUYMHbI NPOMNyCcKa CpoKa MOFYT CYMTATbCH YBaXUTENbHbI-
MU, a HACNeACTBO MOXET ObITb MPUHATO HACEAHUKOM.

Cnepnyowuin cnocob NpuHATUA HacneacTea NPeayCcMOTPEH
yactblo 3 ctatbm 1226 paxpaHckoro kogekca PA, cornacHo
KOTOPOW "CUYMTAETCH, eCNIN HE O0KA3aHO MHOE, YTO HacneaHuK
NMPUHAN HAaCNeACcTBO, Koraa oH dakTU4eckn BCTYNua BO Bnage-
HMEe WNN ynpaBfieHne HacneacTBEHHbIM UMYLLECTBOM, B TOM
yucne, Koraa HacnegHuk:
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1) NPUHAN Mepbl K COXPaHEHNIO MMYLLLECTBA U K 3aLLUTE ero
OT NoCcAraTeNbCTB UM NPUTA3AHUN TPETbUX NNLL;

2) nponsBen 3a CBOI CHET pacxofbl Ha coaepXaHue Umy-
wecTBa;

3) onnaTtun 3a CBOWM CHET OO HacnenoaaTens Unm nony-
4yua OT TPETbUX NUL, NPUYUTaBLUMECS HacnenonaTtento
CyMMbI".

BbllweynoMsiHyTOE NpaBoOBOE NONOXeHNE He obycnaBnmea-
€T NPUHATUE HacnencTea nogayen HotTapmycy Kakoro-nmbo 3a-
aBneHna. JInuo MoxeT He obpalwatbCs HM B KaKoOW oprad, a
NPocTo dakTU4eckn BCTYNUTb BO BNageHWe Uam ynpasneHune
HacneacTBEHHbIM UMYLLECTBOM. AHann3 3TOro NpaBoOBOro no-
noxeHust n yactm 3 ctatbk 1225 NpaxpaHckoro kogekca PA
CBMOETENbCTBYET, 4TO B cuUAy pakTUYECKOro BAageHus cuymta-
€TCH, YTO HacnegHUK NPUHAN TakXe HEBbIMAYEeHHYI0 BCnea-
CTBME CMEPTU MEHCMOHEPA CYMMY NEHCUN.

MoapiTOXMBasa NpoBeAeHHbIn aHannsd, KOHCTUTYLMOHHLIN
Cya HaxoauT, 4TO OCnapuBaeMoe Mo HACTOSLEMY ey NpaBo-
BOE NOJIOXEHNE UTHOPUPYET HE TObKO 3akpenneHHble MpaxaaH-
ckum komekcoM PA cnocoObl NpUHATUA HacneacTBa, He npe-
[OCTaBnsss BOSMOXHOCTU HacnegHuky B cuny $pakTn4eckoro
BNageHmns Noay4YnTb TakXe HEBbIMNAYEHHYIO BCEACTBUE CMEP-
TN NEeHCMOoHepa CYMMY MEHCUU, HO N NpeaycMaTpuBaeT Bpe-
MEHHOE OrpaHnyeHmne npasa HacnegoBaHUs, YTO NPOTUBOPEYNT
cpokam, NpPeaycMOTPEHHbLIM ['paxaaHcknum kogekcom PA.

M3yyeHne npaBONPUMEHUTENBHOM NPaKTUKU OTHOCUTESb-
HO NMpPoBNEMBI, SBASIOLLIENCS NPegMEeTOM Cropa Nno HacTosLe-
My Oeny, CBUOETENbCTBYET, YTO B NPABOOTHOLIEHUSAX B CBA3U C
HacnegoBaHWEM HEBbLIMIAYEHHOW BCNEACTBME CMEPTU NEHCUO-
Hepa CyMMbl NEHCUU aAMUHUCTPATUBHbLIE NPABONPUMEHUTENb-
Hble OpraHbl, NO CyTW, PYKOBOACTBYIOTCS OCNapuBaeMbiM npa-
BOMOJIOXEHNEM.

KoHcTuTyumoHHbin Cya, npuHMMas 3a OCHOBaHME 4acTb 6
ctatbn 9 3akoHa PA "O npaBoBbIx akTax", coOrnacHo KOTopon
"BCe UHble 3aKOHbI Pecnybnunkn ApmeHuns B cepe npaBooOTHO-
WEHUN, perynnpyemMbliXx KOOEKCOM, AO/KHbl COOTBETCTBOBATb
kogoekcam”, a Takxe TpeboBaHue Yactu 1 ctatbn 1 MpaxgaHc-
KOro kogekca PA, cornacHoO KOTOPOMY "HOPMbI FPaXAaHCKOro
npasa, cogepxawmecs B APYrnx 3akOHax, O0JKHbl COOTBET-
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cTBOBaTb Hactoduwemy Kogekcy"”, cumtaeT, 4TO ocnapmBaemMoe
NpaBOBOE MOJIOXEHNE MOXET MPUMEHSATLCA MOCTOMbKY, MOC-
KONIbKY OHO HE MPOTUBOPEYUT MNPaBOBbLIM PEryINPOBAHUSAM
MpaxpaHckoro koaekca PA. C uenbio obecnevyeHuns npaBomMep-
HOW MpPaBOMPUMEHNTENBHON NMPakTUKU KOHCTUTYUMOHHBIA Cya
o603HaYyaeT HeobXxoaMMOCTb OOecneyYeHnst rapMOHUYHOTO
MpaxpaHckomy koaekcy PA npaBOBOro peryanmpoBaHUs OTHO-
LeHnn B cBA3W C HacnemoBaHueM B 3akoHe PA "O rocy-
[APCTBEHHbIX MEHCUAX", YTO HAXOAUTCS B KOMMETEHLNN 3aKO-
HOOATENbHOrO OpraHa.

Ncxona M3 pes3ynbTaToB pacCMOTPEHUSA AeNa N PYKOBOA-
cTByscb nyHkToM 1 ctatbn 100, nyHkTOoM 8 yacTtn 1 ctatbm 101,
ctatbenn 102 KoHcTutyummn Pecnybnmkm ApMeHus, cTaTbsiMu
63, 64 n 68 3akoHa Pecnybnuku ApmenHus "O KOHCTUTYUMOH-
HoMm Cype", KoHcTuTtyumoHHbih Cyn Pecnybnukn ApmeHus
MOCTAHOBWI:

1. NonoxeHue BTOporo ab3aua vYactu 3 cTaTbn 36 3akoHa PA
"O rocynapcTBeHHbIX NeHcuax” "ecnu 3asaBrieHne u Heobxoam-
Mble JOKYMEHTbI NPEeACTaBNAOTCS B Nogpa3aeneHmne, HasHa4varo-
Luiee NeHcuo, B TeyeHne ABeHaauaTtu MecsueB nocne cmMepTu
neHcuoHepa" NpusHaTb NPOTUBOPEYaLLMM TPpeboBaHMAM cTaTel
18, 19 n 31 KoHctutyuumn Pecnybnukn ApMeHus u HepelncTBu-
TeNbHbIM.

2. CornacHo yactu BTopor ctatbk 102 KoHctutyumn Pec-
ny6nmkun ApmeHnsa HacTtosilee NocTaHOBNEHME OKOHYATENbHO U
BCTyNaeT B CMJly C MOMEHTA OrfalleHuns.

NPEOCEAATEJIbCTBYIOLLUMA r. APYTIOHSH

14 okTa06pa 2014 ropa
NKC-1167
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